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HELP US HELP YOU 

Yes, I know, it sounds like the infamous line that Tom Cruise repeated in the movie Jerry McGuire.  The subjects that I 
cover in this eBook I know pretty well, or I wouldn’t be writing about them.  But I may not have covered every single 
subject that the consumer or contractor out there needs covering, or perhaps not as thoroughly as you needed me to.  
That’s where you can help out.  Let me know what your questions and/or concerns are.  In the event that I don’t know 
the answer to your question, I guarantee that I do Know people who do, and I’ll find the answer and get back to you. 

The nice thing about eBooks is that they can easily be updated and/or corrected and the revised version uploaded to the 
website periodically.  The truth is, the version of the eBook that you downloaded, has been through countless revisions 
before you go your hot little hands on it, metaphorically speaking, that is - so what’s a few more revisions.  So, let us 
know what your questions or concerns are.  Who knows, we might just add in the answers to your question in the 
revised version of the book and make it even more awesome – shameless plug, sorry about that.  Send all questions to 
the following email address: Debbie@LPLossConsulting.com 

NOW, FOR ALL THE REQUIRED LEGAL STUFF  
This workbook has been designed to provide accurate and authoritative information and suggestions with regard to the 
subject matter covered.  The information contained herein is generalized and does not take into account each and every 
circumstance that could possibly arise.  Although this workbook is written and intended to provide you with current and 
accurate information, such information may be insufficient in dealing with any given circumstance.  Also, I have included 
information regarding insurance policies in this eBook.  The information is applicable to standardized property policies.  
If you have a property policy that is not standard, the information may be slightly different for you.  In this case, your 
policy is worse than standard policies and you need to switch ASAP. 

Furthermore, with laws changing on a regular basis, you receive this publication with the express understanding that we 
cannot make any guarantee or warranty in regard to the information or suggestions found herein.  The final 
responsibility for any decisions is, in the end of course, entirely yours and yours alone.  This eBook should be read in its 
entirety, since the information contained herein is cumulative.  No portion of this workbook is intended to provide you 
with legal advice.  The information is merely intended to assist and guide you and should not be relied upon as a 
substitute for independent research, tax, and/or legal advice.  We are not attorneys and will never give legal opinions or 
coverage advice about actual circumstances.  If personal, legal, or accounting assistance is needed, do the smart thing 
and contact a licensed professional who deals with such matters.  

Any usage of gender specific pronouns throughout this workbook is not meant to exclude either gender.     

The information contained in this eBook has not been individually modified for each state.  Please perform research 
regarding individual state differences in construction practices and statutes.  If there is a conflict between this material 
and the local laws, federal regulations, or carrier guidelines, those regulations shall obviously take precedence.  

It is not an exaggeration that we have worked well over a thousand hours to produce this eBook for you, so please do 
not pirate our work or any part of it as your own and lead anyone to believe that you created it or any part if it yourself.  
Again, feel free to distribute this eBook to anyone you feel would benefit from it.  If you’d like to distribute this book to a 
group of people, please contact us and ask permission first: Debbie@LPLossConsulting.com 
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damage and to maximize what they make for their 
work reasonably.  Sure, there are some charlatans 
out there on both sides.  The majority on both 
sides are not nearly as bad as they are portrayed 
occasionally by the other side. 

Some of our claims adjuster friends will say that we 
have been too hard on the claims industry in this 
eBook.  Some of our contractor friends will say that 
we weren’t near hard enough 
on the claims industry.  We 
have tried to be as 
evenhanded and fair as 
possible with both sides and 
share the facts.       

Regarding insurance carriers, 
the truth is that there are a 
lot of really good insurance companies and good 
adjusters out there that do the right thing – day in 
and day out.  They pay fair settlements for their 
clients’ legitimate losses.  In fact, we’ve worked for 
any number of these companies over the past few 
decades.  Again, if you have one of these carriers, 
you are fortunate and you would not be reading 
this eBook.  These carriers are not what we are all 
about.   

Basically, there are three categories of insurance 
carriers: 
1. The good guys.  They pay a fair and equitable 
settlement for covered losses, day in and day out, 
year after year. 

2.  The uncooperative and 
unreasonable guys.  These guys 
skirt on the edge of operating in 
bad faith.  They’re like the guy 
who plays with fire, trying to see 
how close he can get without 
getting burned.  These guys do 

cross the line into bad faith more often that they 
care to admit.  If you are dealing with one of these 
guys, ask them how long they’ve been an adjuster.  
You might be surprised at their answer.  You 
adjuster may very well only have a few months 
experience under his belt.  Ask to see a copy of this 
state adjuster licensing card and see if he is 
misrepresenting himself – unlikely but it has 
happened. 

3.  The unscrupulous guys.  
We are amazed at the depth 
of depravity that these guys 
operate at.  It seems that 
there are virtually no limits to 
what they will do to 
dishonestly keep a 
policyholder’s legitimate 

settlement money – what they legitimately have 
coming for their covered loss.  

There aren’t actually that many carriers or 
adjusters in categories two and three.  But, the 
ones that are in these categories constitute 
significant market share unfortunately.   

Again, you would not be reading this eBook if you 
had a carrier in category one.  You’d simply cash 
your claim proceeds check, pay your contractor to 
restore your property, and go on with your life.  
From here on out, throughout this eBook, 
wherever the term insurance carrier is used, we are 
referring to the uncooperative, unreasonable 
and/or unscrupulous, carriers – not the good 
carriers out there who do the right thing. 

What to do?  If you find yourself faced with a claim 
settlement that you feel is unfair, what do you do?  
If you find yourself in a situation where either your 
claims adjuster has overlooked, omitted or denied 
legitimate damage, or is lowballing their estimate, 
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or, God forbid, both, then THERE IS HOPE – even if 
they’re delaying or denying your claim.  If you, as a 
consumer, are going up against a carrier’s claims 
and/or legal department, then you are way in over 
your head.  The industry has been playing the 
claims game, day in and day out, for over a 
hundred years and you have not.  They know 
precisely what the game is, what the rules are, and 
what they’re doing.  You do not.   

The (uncooperative, unreasonable, and 
unscrupulous) carriers have rooms full of bean 
counters that use complex algorithms to precisely 
predict what results they are going to get . . . and 
you do not.   

You are WAY overmatched.  You 
need a team on your side that can 
level the playingfield, take them 
on, and WIN!  That’s precisely 
what we do for consumers - get 
them results!   

With some carriers, before you 
make a claim for a loss, your insurance agent treats 
you as if they are on your side, and they are.  But 
with the unscrupulous carriers (and sometimes 
even with the unreasonable and uncooperative 
ones), once you file a claim, you now become what 
they refer to as a ‘claimant’ - a significant shift.  To 
the executives, you have just been transformed 
from an asset - a client that provides cash flow into 
the company, to being a liability - a client that 
wants money from them.   

If you are unfortunate enough to have a policy with 
one of the (uncooperative, unreasonable, or even 
an unscrupulous) carriers, you have likely hit the 
wall and cannot get any traction on settling your 
claim.  Years ago, I read a book about unreasonable 
adjusting practices and the author used the 

analogy of your claim being a lopsided football 
game.  I think that is warranted.  In this analogy, 
once you’ve make a claim, the carrier lines up their 
defensive players – 11 players on defense.  You 
stand alone on the field facing their defense.  Now, 
they may allow you to start mid-field (offer a 
lowball settlement of say, 50%, 60%, maybe even 
70% (click on blue words and phrases in this 
eBook to link to source material and other links 
on the Web) of what they rightfully owe you. But 
their 11-man defense does not let you go any 
farther downfield than that.  Again, you stand 
alone against an 11-man defense.  You have no 
coach and no support system backing you up.  The 
executives sit in the stands and watch as their 
entire expert coaching staff strategizes plays to 
prevent you from advancing (obviously the good 
carriers do not do this).  All this is going on and you 
don’t even realize what game you’re playing or 
perhaps that you’re even in a game.  That’s a pretty 
uneven playingfield, wouldn’t you agree?  What 
are your chances of advancing your claim forward?           

What are your options?  If you disagree 
with your unreasonable/uncooperative 

carrier’s initial offer to settle a claim, 
whether it’s the extent of damages or 

the price to restore your property to its 
pre-loss condition, then you do have a few 

alternatives.  Once the front-line adjuster has come 
out, performed their inspection, and has made 
their initial offer to settle the claim, if their offer is 
insufficient, write your agent file a supplemental 
claim and demand a re-inspection.     

Your adjuster isn’t going to like what I’m about to 
recommend to you, but it IS in YOUR best interest – 
besides, he’s your adjuster, not your new friend.  
Always petition your Agent to send out a different 
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adjuster on the re-inspection.  This is common 
sense; it is human nature for an adjuster who has 
already been out to attempt to justify their 
previous estimate.  Besides, he is likely to be upset 
that he even has to go back out on a loss he’s been 
out to already.  Who wants to admit that they were 
wrong on their previous visit?  See sample  

REINSPECTION/SUPPLEMENTAL REQUEST LETTER 
and use this letter to file your supplemental claim 
for what your adjuster left off and request a re-
inspection.  If you are not 100% positive regarding 
the numbers to fill in the blanks, your contractor 
can help you with those.  

Once they receive your letter, if they elect to send 
out a different adjuster to reconsider your claim, 
the new representative may or may not be 
competent and/or reasonable.  What are you going 
to do if the second adjuster simply refuses to 
negotiate a fair and equitable settlement with you?  
It is illegal in the majority of states for your 
contractor to negotiate your claim on your behalf.  
Realize also that your contractor is not allowed to 
act as your appraiser either.  That would be a 
conflict of interest.  So, you are basically left with 
four options: 

1. Do nothing and take it on 
the chin.  This is what the vast 
majority of consumers do, not 
because that’s what they want 
to do, but because they’re 

afraid to go up against their insurance company 
(unscrupulous carriers know this very well).  Or 
perhaps they don’t know they have any other 
options, or they simply lack the knowledge of how 
to exercise any other options.  Their lack of 
knowledge combined with not knowing who to call 
literally cripples them from getting a fair 

settlement from the carriers that treat their clients 
unfairly.   

2. Hire a Public Adjuster. A Public Adjuster 
(PA) is an adjuster that works for the 
Insured – you the policyholder. A PA can 
be a real benefit is a number of 

situations. The PA represents you and 
speaks on your behalf so you don’t have to. PAs do 
have an Achilles heel though; they have to 
negotiate directly with the same unreasonable and 
uncooperative claims department that you have 
been dealing with. Not so with the appraisal 
process – in appraisal, you complete circumvent 
these obstructionists. More on this in a moment. 
We do have a couple highly experienced PAs on 
our team for those clients that need their highly 
specialized expertise.  

3.  Litigate.  Hiring an attorney 
CAN be effective, very effective at 
times.  There is nothing like a 
highly skilled lawyer (who’s the 
smartest guy in the room) on your 
side when you need one.  I like, 
appreciate, and respect attorneys, and we have a 
few on our team.  Nevertheless, litigation can also 
be expensive and very time consuming.  Many 
attorneys charge anywhere from 25% to upwards 
of 35% or maybe more of whatever extra money 
they get for the policyholder.  Sometimes their fee 
is paid by the loser of the suit (the carrier) and 
sometimes it is not.  Besides the huge expense, 
litigation can take a really long time – sometimes 
years.  Here’s a little known secret:  We have had 
policyholders hire a lawyer and then the judge 
makes them go through the appraisal process 
anyway. So the client’s attorney hires one our 
appraisers to get their clients results. The law firms 
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with an unbiased umpire 
officiating the match.  Now, 
YOU get to watch (if you care 
to) from the stands without 

having to be personally 
involved in the game.  You’ve hired a highly 
experienced boxer with an entire team in his 
corner to make sure that you win, which means 
that you get a fair shake for your claim.  Of course, 
if the carrier’s appraiser is reasonable, then we 
won’t have a fight on our hands.  This is the case in 
approximately 50% of the appraisals that we do – 
they are reasonable, hence no fight necessary.  
However, if they are unreasonable, and we are 
confident in our position, then we can and will go 
toe-to-toe with anyone out there.  It’s not that we 
want to fight; we’d prefer to deal with reasonable 
people.  But if the other appraiser refuses to be 
reasonable, then so be it!  

The rules of the game are pretty simple – take a 
moment after reading this introduction to read 
them.  You’ll simply click on the chapter titled 
Appraisal Clause after you’ve finished the 
introduction.  The truth is, the secret paragraph 
(the appraisal clause), hidden deep inside your 
policy, has been used against consumers for 
decades.  Of course, the consumer doesn’t even 
know it’s there ready to spring to life for them.  We 
have been performing appraisals for decades as 
well as teaching the process to a number of people 
also.  Rather than tooting our own horn, we’ll let 
our clients do the promoting for us.  You can 
scrutinize some of our clients’ testimonials shortly.  

 So what can you reasonably 
expect from the process?  

Simply click RISK VS RESULTS – 
TESTIMONIALS and scrutinize 

some of the statements from our clients.  Prepare 
to be amazed at the results.  We didn’t cherry pick 
the best clients either.  These clients are ones that 
we have concluded recently in each category.  Of 
course the examples that we show are from clients 
with losses that were sound, legitimate, and 
reasonable. 

How long will the process 
take?  That depends on a 
number of factors 
including the complexity 
of your loss, whether it’s a small/large residential 
or small/large commercial loss, any coverage 
disputes, and other considerations.  Some 
residential losses can be settled in as little as a 
month or so, others can take months in extreme 
cases.  Commercial losses are inherently more 
complex and the losses are typically for far greater 
sums.  They can take as little as a couple of months 
or up to a year in complex, multimillion dollar cases 
– but that is an extreme example.   

Just as we were creating this eBook, we concluded 
a commercial condominium loss in Dallas where 
our client increased the outcome by a 
multiplication in excess of 3 times the carrier’s 
most recent offer to settle – an award exceeding a 
whopping $2.1 million!  And we concluded this 
appraisal within 5 months after the Umpire was 
agreed to.  

Regarding the length of the process if you do 
decide to litigate, you can reasonably expect to 
double or even triple these time scenarios.  That is 
because litigation is a formal process, while 
appraisal is an informal one.  Most courts are so 
clogged and overburdened that it may take months 
before your case even begins to gain any traction 
at all.  Courts of law are so congested that they 
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never move fast and are notorious for taking years 
to conclude.  Again, it typically takes 2-3 times the 
amount of time to litigate a loss than to take it to 
go to appraisal.  Here’s an important point – 
sometimes the judge will call for the loss to go to 
appraisal anyway during the litigation process, and 
the time that the appraisal is taking is simply 
tacked on to the litigation timetable.  What’s more, 
if you decide to litigate, the carrier can demand 
appraisal and you must participate even if you’ve 
filed suit.  Why not just go to appraisal anyway and 
avoid the hassle? 

How do you get started?  Most 
policies contain language giving 
both the carrier and the 
policyholder the right to invoke the 

Appraisal Process – referred to as “demanding 
appraisal.”  Once you retain one of our experts, a 
letter is mailed to the carrier demanding appraisal 
along with all of your other rights.  Your carrier is 
contractually obligated to select a competent and 
independent appraiser and notify you of their 
appraiser’s name and contact information within 
20 days.  The carrier signing the green postal return 
receipt triggers the 20-day countdown.  Realize 
that our expert will require a reasonable retainer 
from you when you hire them before the demand 
letter is mailed to the carrier.  The Appraisal 
Process can be initiated by either party (you or the 
carrier) notifying the other in writing.   

When you’re ready to get started, simply click on 
the link to the left titled VICTIM HELP FORM.  
Simply fill out the brief paperwork retaining us, sign 

the appraisal demand letter, and we handle all the 
rest.  It’s really just that easy.    

Once the carrier receives the demand letter, they 
will then hire an Appraiser for their side.  Again, 
both appraisers must be independent – not 
directed by the client who has hired them.  The 
two Appraisers must agree on an individual to 
serve as the Umpire (the third party tiebreaker 
who if necessary breaks any deadlock).  

Once we appraise your loss (if the carrier’s 
appraiser is unreasonable) and if we believe that 
we are right, then we will fight the carrier’s 
appraiser toe-to-toe if necessary to get a righteous 
outcome.  We get our clients results, often 
extraordinary results.  Because when the smoke 
clears, the only thing that matters is results – 
legitimate results obviously.  When we believe we 
are right, we are RESULTS OBSESSED.  That is why 
our team’s slogan is Inspiring Results!  

If the two Appraisers cannot reach an agreement 
on an unbiased Umpire, a local judge will appoint 
an Umpire for them.  If the Appraisers deadlock 
and are unable to agree on the amount of damage 
and/or cost to repair or replace it, they will submit 
their differences to the Umpire.  Ultimately, once 
any two of the three on the panel reach an 
agreement on the amount of damage and value of 
your loss, that outcome concludes the process and 
the award is signed – the total appraised value of 
your loss.  Again, the award is virtually always 
binding and is typically paid quickly. 

  
 
 
 



8 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This eBook is not only dedicated to educating the 

consumer about the 
appraisal process but also 
providing additional 
discernment, insight, and 
resources regarding the 

insurance claims process as a whole.  As stated 
earlier, consumers really have no clue how the 
insurance claims process works, so we’re opening 
the door into the backroom of the claims office and 
letting you peek around inside to see what’s really 
going on.  Educating consumers is probably not 
going to endear us to those in the claims adjusting 
industry who are unreasonable, uncooperative, 

and unscrupulous, but so be it.  As Scripture states 
in Ephesians 5:11: Have nothing to do with the 
fruitless deeds of darkness, but rather expose them. 

Important: As stated earlier, we don’t want to give 
the impression that we dislike the adjusting 
industry or adjusters.  We do not; in fact, we love 
the industry.  Collectively, we have over a hundred 
years adjusting claims just like yours.  It is the 
unscrupulous (and even unreasonable and 
uncooperative) carriers who we do not care for.  As 
stated earlier, there are a great many professional 
adjusters out there who do the right thing, day in 
and day out, year after year.  We have been in the 
industry for decades and we know many of them.  
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These pros do not mind at all when consumers are 
being educated; they welcome it.  Every time that 
we, as adjusters, meet a well-informed consumer 
exercising their rights, we just smile.  A consumer 
exercising their rights is a great thing.  So we 
invested the extra hours to put this information 
together for you.  We hope that it will be of help to 
you as you bring your loss to a satisfactory 
resolution.     

So retain one of our experts now.  There IS a time 
deadline to hire us, so don’t let the time deadline 

expire on you.  We can’t help you if you wait and 
the time deadline expires.   

We have included quite a lot of information in a 
number of chapters that may interest you and may 
be applicable to your situation.  Click any chapter 
to the left to read that chapter.  Not all chapters 
are likely applicable to your situation, however, 
feel free to read any and all of them that you like.  
Who knows, the information may be applicable 
today, or perhaps in the future (God forbid).    
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VICTIM HELP FORM – CONTACT INFO 

I want to:  

r Retain one of your experts and begin the process    

r Obtain an appraisal cost estimate 

r Ask some questions first  

Name* 

Address 

Email* 

Phone* 

How did you hear about us?  If through a referral, what is the individual’s name that referred you?  

 

 

Is this a residential or commercial loss? r Residential  r Commercial 

What event caused your loss/property damage (fire, windstorm, hailstorm, water damage, etc.)? 

 

Who is your insurance carrier? 

Have you hired a contractor already?  r Yes r No    If so, what is the company’s name and contact info? 

 

 

What is the carrier’s most recent offer to settle your claim (the biggest dollar figure on your carrier’s claim summary 
page)?     
  $ 

Have you hired a Public Adjuster?  r Yes r No    If so, what is their name and contact information? 
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Have you hired an Attorney already?  r Yes r No    If so, what is their name and contact information? 

 

 

Are any of your contents (personal property) damaged by the event?  r Yes r No     

Are there any other losses that you are claiming other than building damage (i.e., additional living expenses, business 
income interruption, etc.)?  r Yes r No   If so, what?    

 

 

Do you have any questions for us? 

 

 

 

Do you prefer email or phone contact? r Email r Telephone     

Best time to call you 

Is it okay to leave a message for you? r Yes r No     
 
NOTICE: The information that you provide us above will not be shared with anyone else, including any 
insurance company.     

EMAIL TO THE ADDRESS BELOW, AND  WE WILL BE IN TOUCH SOON. 

CONTACT US 

Office: 972-913-4479 

FAX: 800-878-1427 

Email: Debbie@LPLossConsulting.com 

 
 
 
 
 

 
 
 

mailto:Debbie@LPLossConsulting.com
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Chapter 2 - WHO ARE WE/WHAT DO WE 
CHARGE?   
WHO ARE WE?  We are an association of highly 
skilled insurance professionals who got tired of 
seeing uncooperative/unscrupulous carriers push 
their clients around just because the consumer 
didn’t know what to do or even what was 
going on.  A number of extremely 
knowledgeable experts on our team have 
literally decades of experience (each) working as 
claims adjusters representing insurance carriers.  
Our highly qualified group of professionals includes 

an Executive General 
Adjuster, a couple 
General Adjusters, 
licensed Public Adjusters, 
licensed Professional 
Engineers, certified 

Roofing Specialists, a couple of Attorneys, a 
number of former Roofing & General Contractors, a 
Contents Expert, and a Cause & Origin Specialist.  
Our team of specialists all have specific roles to 
play that Level the Playingfield for you – assuring 
that you get a fair and equitable settlement for 
your loss.  

One of the founders of Level the 
Playingfield is an Executive 
General Adjuster – one of the 
nation’s leading experts in both 
the adjusting and appraising field.  
Tony Rougas is an extremely 

accomplished Executive General Adjuster (EGA) 
with over 43 years of experience in the claims and 
appraisal fields at the time of this writing.  An EGA 
is the absolute pinnacle in the claims world - 
maybe one professional adjuster in ten thousand 
makes it to the Executive General Adjuster level.  
He has run entire claims departments for carriers 

as well as owned several independent claim firms.  
To highlight Tony’s vast experience, he was 
appointed by a judge (in the aftermath of 
Hurricane Katrina) to serve as the umpire in an 
appraisal where the amount in dispute was a 
staggering $40 million – again $40 million was the 

amount of dispute – the spread!  He was 
able to get the two opposing appraisers to 
agree to an equitable settlement award 

with both appraisers signing the award with him, 
rather atypical.  The carrier paid out the disputed 
amount in less than 30 days.  This was remarkable, 
since this was a non-binding appraisal.  None of us 
on staff has even heard of an appraisal that 
enormous before.  With him at the helm, you are in 
very accomplished hands.     

I (Steve Patrick) am the other 
founder.  I am a large-loss General 
Adjuster and was a General 
Contractor 20 years ago.  I 
established and managed a claims 
adjuster licensing and training 

school, educating adjusters on how to accurately 
and fairly handle claims just like yours.  I have 17 
years of experience handling appraisals and doing 
umpire work at the time of this writing.  If we have 
to fight to get you a fair settlement, we are 
capable, skilled warriors.      

Again to put who we are and what we do in 
perspective, imagine a taxpayer 
(who has a serious issue with 
the IRS) hiring the former 
manager that supervised the 

collections department of the IRS to 
represent them.  Do you think that former 
collections manager knows what’s going on 
– what happens in the back office?  A 
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taxpayer would have the absolute best chance of a 
good outcome with someone like that working for 
them.   

That is precisely who we are in the insurance claims 
world.  Candidly, in a perfect world the premiums 
that you pay entitle you to coverage for losses and 
good service, and you should not have to hire 
professional help like us to get a claim paid fairly.  
But this is not a perfect world, so Level the 
Playingfield exists to help you get a fair shake in 
this not-so-perfect world. 

HOW MUCH DO WE CHARGE?  Unfortunately, 
there’s no simple answer to that question.  Our fee 
varies from client to client, depending on a number 
of variables:  the amount in dispute, whether it’s a 
small or large residential, small or large commercial 
loss, the complexity of the loss, any coverage 
disputes, and other considerations.  Some clients 
are billed time and expense on a quarterly hour 
basis.  In some states, we charge a reasonable 
percentage of the amount 
recovered.  Once we have had a 
chance to interview you and review 
your claim paperwork, we’ll be able 
to give you an idea of what to expect 
to pay for our services.  Check out 
the next chapter titled RISKS VS RESULTS – 
TESTIMONIALS.  There are a number of examples 
given with our clients’ actual fees shown.  

The decision really comes down to the amount in 
dispute – the spread.  The dispute is the difference 
between the carrier’s offer to settle the claim and 
the amount that you’re claiming (typically based on 
your contractor’s estimate).   

For example, if you have a hail loss and your 
contractor states that your damage comes to 
$25,000 and the carrier is only offering $15,000, 
then the amount in dispute is $10,000 – pretty 
significant, from a percentage basis. 

$25,000 - $15,000 = $10,000 

If the dispute on your loss is significant, AND the 
amount that you’re claiming is legitimate and 
reasonable, then your return on your investment 
(our fee vs. the amount recovered in appraisal) 
should be significant as well.   

Most residential storm losses average between 
$500 - $750 without the involvement of an Umpire 
and $750 - $1,500 if Umpire involvement becomes 
necessary.  Umpires do become necessary when 
the other appraiser is unreasonable.  There is 
obviously more time required once an Umpire 
becomes involved.  Compare these examples to the 
amount in dispute.  If these fees seem relatively 

small compared to the spread, then 
appraisal may be a really good 
solution for you. 

The most important consideration is 
your return on investment (ROI).  
Let’s say that in your loss the spread 

is $10,000, and our appraiser fee ends up being 
$1,500.  Let’s say that we only recover an 
additional $7,500 for you with appraisal process.  
Your return on investment is an astounding FIVE 
TIMES your investment in the process.  Where can 
you invest this amount of money and get returns 
like this in just a month or two? 
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Chapter 3 - APPRAISAL CLAUSE - The appraisal 
clause includes the following or very similar 
wording and/or language.  This particular appraisal 
clause is out of a standardized homeowner’s policy.   

Basically, what the clause is saying is that if there is 
a dispute over the amount of loss (damage 
assessment or pricing) that either you or the carrier 
can demand appraisal (invoke the clause to begin 
the process).  Here are the rules that give you the 
leverage to get a fair and equitable settlement on 
your loss:  The other party must name an appraiser 
and reveal his contact information within 20 days 
of receipt of your demand to begin the process.  
Both appraisers must be competent and 
independent – not directed by their client in any 
way. 

The first thing the two appraisers do is name an 
Umpire – a third party that is a tie 
breaker, so to speak.  The Umpire 
must be competent and 
unbiased/independent as well.   

In the event that the other appraiser is 
unreasonable and refuses to agree to an equitable 
umpire candidate, we always have the option of 
having a judge appoint one, rather than agreeing to 

one of the other appraiser’s Umpire candidates 
that may have a relationship with them.  

The next step is we meet at the loss location, 
Inspect the damage, and attempt to agree on the 

scope of damages.  Then we price the damage 
independently and try to come to a reasonable 
agreement on that as well. 

If we cannot agree on the scope of damage and/or 
pricing, and the remaining dispute is significant 
enough, then we will activate the umpire and make 
our individual case before him.  Typically this 
includes the creation of a brief describing the 
remaining dispute between the appraisers, and 
each one’s position on the differences, and their 
justification for their individual positions.  If the 
remaining dispute is pricing only, it is unlikely that 
the appraisal panel will meet at the loss location.  If 

there are scoping (damage 
assessment) differences, we most 
likely will.  The Umpire will ask 

questions from each Appraiser to get a full 
understanding each Appraiser’s position on every 
line item of the remaining dispute. 

The Umpire will make a ruling by issuing an award 
with a dollar figure that he believes most 
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accurately reflects your loss.  If we agree with him, 
we will both sign the award document, and that 
concludes the process.  The other appraiser does 
not have to agree with or sign the award – 
sometimes they do and sometimes 
they don’t.  Only two signatures (out 
of the three on the panel) are 
required for the award to be valid 
and conclude the process.   

Most appraisal clauses state that the 
award is binding on both you and the 
carrier. Each party pays their individual appraiser’s 
fees and shares the cost of the Umpire equally, 

regardless of the outcome of the process.  The 
carrier’s appraiser will send a copy of the award to 
the carrier for payment.  We will forward a copy to 
you.  Send a photocopy of the award to your Agent, 

along with a letter demanding 
payment for the additional money 
awarded you by the process.  We 
always recommend all written 
correspondence with the carrier be 
sent Certified Mail, Return Receipt 
Requested.  By Texas law, the carrier 
must pay within 30 days.   
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Chapter 4 - PROS AND CONS OF APPRAISAL   

The Upside: 1. If conflicting estimates differ only in 
the price of materials and/or labor, an experienced 
panel of evenhanded appraisers can swiftly agree 
to reasonably accurate figures and settle the 
dispute. 

2. Appraisal was created as a simple solution to 
assess the amount of loss as well as resolve 
disputes, without incurring significant expenses 
and/or delays which are pervasive in the litigation 
system.  It remains a powerful tool to resolve 
disputes between policyholders and their carriers. 

3. Simply put, appraisal saves money and speeds 
settlement.  In most cases, an 
appraisal can be concluded in a few 
short months.  The cost of an 
appraisal is very economical, 
especially compared to being 
lowballed or even litigating your loss. 

4. In most states, an appraisal is an informal 
process and can be done without attorneys or a 
hearing.  Many times, it involves two disinterested 
appraisers, sitting at a table perhaps having a cup 
of coffee, discussing your loss and the facts related 
to it.  This makes appraisal far less complex than 
litigation. 

5. Appraisers can apply construction trade 
experience and expertise to evaluate plans and 
estimates and settle technical disputes.  We have 
significant depth of knowledge related to the 
technical side of building damage assessment and 
construction techniques.  

6. The two appraisers select the neutral third party 
umpire to decide between them, if there remains a 

dispute.  Compare that to litigation – neither you 
nor your attorney have any input in selecting the 
judge who oversees your lawsuit.   

7. The vast majority of the time, the outcome 
(referred to as the award) is binding on both 
parties and has to be paid within a reasonable 
time, typically within 30 days. 

8. The process is confidential and far less stressful 
than litigation. 

9. Another significant benefit of the process is that 
the two independent appraisers have not been 
subject to the bickering and frustration between 
the policyholder (or their contractor) and the 

insurance company.  Simply put, the 
hope is that experienced, cooler 
heads (without an ax to grind) will 
prevail.  The appraisal panel is not 
carrying any previous baggage or 

anger that led up to the appraisal.  The process was 
designed so that two appraisers, without any 
interest in the outcome, could reasonably 
determine a fair value of your loss based on the 
facts. 

The Downside: 1. The biggest downside is the cause 
for the most controversy regarding the process.  
Locating a truly experienced appraiser willing to 
work for policyholders is difficult, while those who 
work for the carriers are plentiful.  Detractors will 
correctly state that if you hire an incompetent 
appraiser, you are stuck with the outcome (the 
award) – it is binding, and they are correct in their 
analysis.  The signature of any two of the three on 
the panel (either one of the appraisers and the 
umpire signing the award form) sets the appraisal 
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award amount.  If you hire an inexperienced or 
unskilled appraiser and get an unacceptable award, 
litigation will not help at this point, unless you can 
prove malfeasance, collusion, gross errors, or 
omissions.  Good luck proving THAT in court.  
Conversely, if you hire a highly experienced group 
of professionals to represent you, there is no 
downside that we are aware of.  This is not the 
place to try to get a bargain appraiser.  So, 
choosing your appraiser wisely is by far the most 
important thing that you can do. 

2. Some attorneys are concerned that a consumer 
is giving up their right to a jury trial by participating 
in an alternative dispute resolution strategy.  They 
are correct – you are in effect waiving your right to 
have a jury of one's peers determine the outcome 

of your dispute.  But, that is what alternative 
dispute resolution (ADR), like mediation, 
arbitration, and appraisal is all about.  The truth is 
that the courts are clogged with lawsuits, and 
litigation is expensive - very expensive at times.  
Part of that expense an attorney’s fee.  And 
candidly, when a consumer elects to utilize the 
appraisal process rather than litigate, the attorney 
loses potential litigation fees.  This is precisely why 
the appraisal provision exists - as an alternative to 
the expensive and drawn out process of litigation.  
Whether you should hire an attorney or not is 
discussed in another CHAPTER.  

3. After decades and decades of appraising losses, 
we are unaware of any other downside.    
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Chapter 6 - SHOULD YOU LITIGATE/HIRE AN 
ATTORNEY?  Very good question.  First of all, we’re 
not attorneys (although we do have a couple of 
them on our team) and we don’t give legal advice - 
for example, whether you should hire an attorney 
or not.   

The issue of public policy:  As a general 
matter, the court system in America favors 
alternative dispute resolution procedures 
(like the appraisal process) that bring 

resolution to 
disputes as an 
acceptable 
substitute to 
litigation within a 
court system that 

is overtaxed with lawsuits.  The appraisal process 
provided for in insurance contracts is consistent 
with public policy.  It encourages judicial efficiency 
by having expert panel members fixing a value on 
the amount (price and extent of damage) of 
recoverable damages through a more favorable 
means of dispute resolution than an over-
burdened court system.   

Appraisals conserve judicial 
resources, which might otherwise be 
required in resolving the factual and 
legal issues involved in coverage, by 
utilizing relatively a swift and 
informal decision by the appraisers.  
It is designed to effectively and cost 
efficiently resolve disputes over the 
amount owed on an insured loss by avoiding the 
substantive and procedural nuances typically 
associated with litigation.   

In fact, in a lawsuit in Rhode Island (Hahn v. Allstate 
Ins. Co., 15 A.3d 1026, 1030 - R.I. 2011), the court 
stated that “attempts to circumvent the appraisal 
process in favor of litigation” delay resolution of 
insurance claims and defeat the purpose of 

appraisal.”   

If you have actually been denied coverage 
or if there is a coverage dispute, then hiring 

an attorney (or a Public Adjuster) would be a 
very smart decision.  We have a couple of very 
competent Attorneys on our team.  The VAST 
majority of our clients do not have any coverage 
issues with their insurance carrier.   

Some people misinterpret a refusal to pay (for 
some damage or a part of it) is a denial of 
coverage.  It typically is not, but it may be - most 
times not.  A quick lesson on coverage: in most 
states, if a carrier is denying coverage for any part 
of your loss, they must provide, in your denial 
letter, a written explanation of how they drew their 
conclusion and include the specific policy language 
that they are basing their decision on.   

Coverage is an issue of who owes for what.  Who 
owes for the damaged roof?  Is the 
storm damage present from a 
previous storm that pre-dates your 
coverage with your current 
insurance carrier?  How did they 
draw the conclusion on the date of 
loss?  These can be coverage issues.  
Take a look in the correspondence 
from the carrier that you received.  

Inside, there should be an estimate from your 
claims adjuster.  Take a look at the estimate and 
see if they included a price for any damaged 
property in the estimate, even if the amount is 
small (even significantly less than your deductible).   
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Perhaps they included $20 to replace 5 
feet of damaged guttering.  If their 
estimate included any damaged 
property whatsoever and a price to 
repair/replace it, then they have 
almost certainly accepted liability for 
the loss.  That means that they certainly appear to 
have extended coverage for your loss.  It would be 
exceedingly difficult for the carrier to establish that 
they are denying coverage after offering to pay for 
some or any property damages, regardless of the 
relative dollar amount.  Their estimate of damages 
may not exceed your deductible and you received 
no money, but for coverage purposes, the loss 
certainly appears to be covered.  If there is any 

question in your mind whether the 
carrier has actually denied coverage for 
any or all of your loss, write them a 
letter asking them if they are denying 
coverage for any part of your claim. 

If they are not denying any part of your 
claim, then you have jumped over the first 
obstacle, getting Coverage extended for your loss.  
Regarding insurance claims, there are two separate 
issues at hand – coverage and the Amount of Your 
Loss.  This is Claims Adjusting 101.  Once you have 
jumped over the coverage obstacle, the remaining 
obstacle is the amount of loss. 

 

 

 

 

A consumer may have had . . .  say, a windstorm hit 
their home.  They may have coverage but no 
damage to their home.  A different homeowner 
may have a flood that damaged their home.  They 
have property damage but no coverage for flood 
damage in their homeowner’s policy.  Another may 
have had a hailstorm damage their home – they 
have property damage and it is covered by their 
policy.  

If your adjuster included anything (regardless of 
size) on his estimate of your 
loss, then the loss is almost 
certainly covered, regardless 
of how incrementally small his 
estimate for the damaged property 
may be.  An excellent example is M.G from Plano, 

TX – the last residential appraisal illustration in the 
previous chapter.   

You have just jumped over the first of two 
obstacles – coverage for your loss.  If they paid 
FOR ANYTHING, regardless of how incrementally 
small, and the carrier has not sent you any 
correspondence indicating coverage issues, then it 
is very likely that there are no coverage 
(exclusionary) issues.  That means that the dispute 
is one of value – the amount of the loss.  The 
amount of your loss is the hurdle that we jump 
over for you when there remains a dispute 
between you and the carrier.  Coverage issues are 
handled by Attorneys, like the ones we have on 
staff.  Disputes over the amount of loss are 
handled by Appraisers.  If the carrier has not 
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notified you that there is a coverage issue, 
appraisal may very well be your best bet.  

Insurance Attorney Chip Merlin has an outstanding 
blog at www.propertyinsurancecoveragelaw.com.  
He states in one blog how “important it is to 
request appraisal timely and to not act 
inconsistently with the 
right to appraisal—or it 
can be waived.  Actively 
litigating a case has been 
held to be a waiver of 
appraisal.”  That means that if you file a lawsuit, 
the court may find that the suit is evidence that the 
policyholder waived their right to appraisal – 
something to think about. 

Again, if you actually need a lawyer, we have a 
couple of highly experienced insurance attorneys 
on our team who can fill that role.  If you think that 
litigation may be necessary, set an appointment 
with us using the VICTIM HELP FORM and we will 
have an appraisers and an attorney on our team 
visit with you.  Collectively we will help you 
determine which the best approach for your given 
circumstances.  If you have no need for an 
attorney, then simply retain one of our appraisers.  
For the vast majority of our clients, the appraisal 
process gets them outstanding results in a very 
timely manner at a surprisingly reasonable cost.  
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Chapter 7 - APPRAISAL PROCESS INSTRUCTIONS 

This chapter explains the appraisal process and gives 
step-by-step instructions on what to do, how, and 
when. 

1. Have you made a WRITTEN notification of loss 
(claim)?  If not, do that immediately - see sample 
written notification letter.  If you are claiming a 
storm loss: unless you are not 100% POSITIVE 
about the date of loss, why guess?  Some carriers 
are using their client’s stated date of loss (that they 
guessed) against them.  They’ll look up weather 
reports, and if your address doesn’t have any hail 
or wind reported on the date that you guessed the 
storm hit, they close your claim unpaid.  If you are 
unsure about the date of loss, state so on 
your written notice of loss.  Your carrier 
cannot force you to state a date that you do 
not know for sure, nor can they make 
you speculate.  Send all 
correspondence between you and the 
carrier by certified mail, return receipt requested 
(the green card).   

2. Make sure that you request a re-inspection (file 
a supplemental claim) prior to demanding appraisal 
– see sample letter on page 118. If not, do so first 
or your appraisal demand will be rejected.  You 
have to give the carrier an ample opportunity to do 
the right thing.  Courts have ruled that you have to 
give them a chance to re-inspect the property and 
sufficient opportunity to settle the claim.  Always 
ask for a different adjuster – this is common sense, 
you might get a more reasonable adjuster the 
second time around. 

Do not allow your contractor to repair or replace 
the disputed damaged property while things are 
still in dispute.  How can we point out to the other 
appraiser damaged property that has been 

replaced or repaired already?  The evidence was 
destroyed when the repair was made.  However, 
if any part of the dispute is PRICING ONLY, have 
them do that work immediately, especially the 
roof.  If you’re unsure, contact us. 

3. If the carrier has agreed to any payment and you 
have not received a check for said full payment, 
immediately demand the undisputed portion be 
paid to you promptly - before you invoke appraisal.  
Make sure that you deposit the check (for the 
undisputed amount once you receive it) into your 
bank BEFORE you demand appraisal.  We've had 

carriers put a stop payment on checks 
a couple of times once the Insured 

has demanded appraisal.  This is illegal, 
but they did not let that stop them. 

4. Sign an Agreement with us and pay the 
retainer.  This begins the process.  We will email 

the Agreement to you.   

5. Immediately email your appraiser scanned 
copies of ALL of your claim paperwork, including a 
copy of your carrier’s most recent estimate (offer 
to settle).  If there are any coverage issues, email 
us a copy of the official written denial letter.  If the 
carrier has not given a written denial, do not 
remind them of that fact!  Obtain a copy of the 
most recent contractor’s (PA's) estimate/final 
invoice and any other applicable documentation, 
i.e., a copy of the demand letter, a copy of the 
carrier's most recent offer to settle the claim, 
written agreement/contract with contractor, any 
scope notes, diagrams/measurements/ EagleViews, 
photos, etc.  If General Contractor’s Overhead & 
Profit is an issue and any of the work has been 
performed, we will need a copy of all the GC’s sub-
contractor invoices, especially the roofer’s invoice. 
You can FAX these documents but we prefer 
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scanned copies emailed to us.  Emails are much 
easier to read than faxes are.   

6. Mail your demand letter invoking the appraisal 
process to both your insurance agent and adjuster.  
Send it certified mail, return receipt requested.  On 
the back of the green return receipt card, print 
your name but your appraiser’s mailing address 
(see photo below).  If you elect to use your own 

mailing address, you will need to scan the return 
receipt (green) card once you’ve received it back in 
the mail.  Then email a copy to your appraiser.   

You’ll write the name of your carrier and their 
address on the back of the card where it states 
Article Addressed to (see bottom photo above).  
The recipient will sign and date the card, and the 
post office will stamp the date of receipt and 
forward it to the address you wrote on the back of 
the card.  When the carrier’s representative signs 

the return receipt card, this triggers the 20-day 
countdown to begin the process.  

7. If the carrier refuses to participate in the 
appraisal process or delays participating, you can 
have a judge appoint an umpire and we’ll simply 
proceed without them.  This is referred to as an 
open-chair appraisal.  Remember, once any two of 
the three on the panel (your appraiser and the 
appointed umpire) come to an agreement on the 
amount of your loss, the award is binding on the 
carrier and they must pay. 

8. Is your policy an actual cash value (ACV) policy?  

An ACV policy pays old for old – whereas an RC 
policy pays new for old.  For example, if your roof is 
15 years old and has a life expectancy of 20 years, 
then three-quarters of its life has been used up.  
Let’s say it costs $6,000 to replace your roof.  
$6,000 (replacement cost for a new roof) minus 
$4,500 (75% depreciation) equals $1,500 ACV 
settlement.  So if you have an RC policy (new for 
old), then you get $6,000 to replace your roof.  If 
you have an ACV policy (old for old), you only get 
the depreciated value of your roof ($1,500) as a 
settlement.  That’s a big difference!    

If you are not sure whether you have an ACV 
policy, ask you agent or adjuster.  If so, notify your 
appraiser of this fact – very important.  In ACV 
policies, you do not receive a check for the 
depreciation once the work has been completed.  
With RC policies you do – a big difference.  We 
approach ACV appraisals differently than RC 
appraisals. 

9. Did your adjuster omit, overlook, or refuse to 
include any physical storm damage (not just refuse 
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have payment forthcoming - Tex. Ins. Code § 
542.057.   

4. If the company rejects your claim, it must explain 
its reasons in writing (showing you the specific 
policy language that they used to deny your claim) 
Tex. Ins. Code § 542.059. 

5. If an insurer needs more time for their 
investigation, they may take an additional 
45 days to make a decision if they send a 
notice to you explaining the delay - Tex. Ins. 
Code § 542.056.   

6. Also, if the company suspects arson, they 
have 30 days after receiving the required 
paperwork to either accept or reject a 
claim.   

7. In addition, the Insurance Commissioner can 
extend all time limits up to an extra 15 days after a 
major natural disaster or catastrophe.  Surplus lines 
carriers have 20 days to pay your claim after 
agreeing to do so - Tex. Ins. Code § 542.059. 

8. The company adjuster must prepare an estimate 
of the cost to repair or replace your home and any 
personal belongings that got damaged or 
destroyed.  The company will make an offer to 
settle the claim based on this estimate.  In the 
event of a partial loss, where the insured elects to 
compensate you to repair (as opposed to replacing) 
the damaged property, the carrier is not allowed to 
deduct for depreciation (Farmers Mut. Protective 
Ass’n of Texas v. Cmerek, 404 
SW.2d 599, 600–601 [Tex. Civ. App. 
Austin 1966][no pet.]).  This means 
that carriers are prohibited from 
depreciating repairs.   

9. If the company denies your claim, 
in whole or in part, the company 

must give you the reasons why in writing – again 
make them provide you with the explicit policy 
language that they relied upon to arrive at their 
conclusions - BOR ¶ 29, 28 Tex. Admin. Code § 
21.203, and Tex. Ins. Code § 542.056. 

10. Within 15 days after you report your loss, your 
insurer may demand a signed, notarized proof-

of-loss form.  One of the public adjusters on 
our team can help you with this form.  We 

have an entire chapter written regarding 
PROOF OF LOSS requests.  The company will 
probably ask you to estimate the replacement 
cost of your damaged household items as well 
as the cost of repairing your home.  

Remember to include even small items such as 
kitchen utensils and to include sales tax in your 
cost estimates.  For your records , keep a copy in a 
safe place away from your home.  If your carrier is 
pressuring you to estimate your losses on the proof 
of loss form, before you have time to do a 
thorough job, consider inserting “undetermined.”  
Then sign and submit your proof of loss form.   
They should allow you to supply the figures within 
a reasonable time.   

11. Once 15 days (after they receive your written 
notice of loss) have passed, they can no longer 
demand that you provide them with a Proof of Loss 
document.  They may request it, but you are not 
contractually bound to comply with their request.  
If you’re being pressured to complete a Proof of 
Loss form, contact us immediately. 

This bears repeating - Always 
communicate with your carrier in 
writing.  Even if you have a phone 
conversation, write them a letter 
(email) recapping the conversation 
as you remember it.  If they 
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remember something differently, they will reply 
likewise.  This has the added benefit of eliminating 
misunderstandings.  More later on the importance 
of written correspondence with your carrier.  

Keep in regular contact with your insurance 
company.  If you are not able to stay in your home, 

make sure the company has an address and phone 
number where they can reach you.  Download a 
copy of your homeowner claim bill of rights here.  
We highly recommend that you read through this 
consumer bill of rights. 
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Chapter 9 - HOW TO PROPERLY HANDLE YOUR 
PROPERTY DAMAGE CLAIM  

A property loss triggering a 
claim can be devastating for 
a policyholder, especially if it 
is catastrophic.  For you, it 
can be life-altering – but for a insurance carrier, it is 
business as usual.  As stated earlier, to a carrier, a 
claim is a business negotiation.  Armed with this 
information, you must approach the settlement of 
your claim as you would any other business 
transaction where the stakes are high.  Never sign a 
final settlement form, release of liability, or waiver 
of rights without fully understanding the document 
and the consequences of signing it. 

Once you have taken steps (to stop any leaks or 
further damage - referred to as mitigation), file 
your claim (as stated earlier) using a written 
notice: 

Read your policy.  The average policyholder might 
not even know where it’s located.  You simply must 
take the time to read it.  Pay special attention to 
any endorsements (riders) that you may have – 
noted on the declarations page.  Note all the 
coverages, policy limits, and your deductibles.  The 
typical homeowner’s policy will provide coverage 
for your home itself, other structures on your land, 
your personal property in and 
around your home, building code 
upgrades (that your city requires) 
that have come into effect since 
your home was originally built, 
and any additional living expenses 
to maintain your family’s standard of living while 
your home is unlivable and being repaired.  If you 
cannot locate your policy or it has been 

damaged/destroyed, ask for a duplicate copy from 
your agent. 

Take inventory and document your losses. Create 
detailed lists of all damaged property, going room 
by room.  Take lots of photos (and consider video 
as well) of damaged property and personal items 
before they’re discarded, destroyed, or repairs 
begin – even temporary repairs.  If you suffered a 
catastrophic loss, take photos of your neighbor’s 
property damage as well.  You might be a little 
frazzled, so family and friends can help you 
remember what was in each room if identification 
is difficult or impossible.  We also have a separate 
chapter on DOCUMENTING YOUR LOSS.   

Document all contact and communication with 
your carrier and their adjuster.  Keep a written log 
detailing the date and time of any communication 
with them, noting the name of the person you 
spoke with and what you spoke about.  Follow up 
any substantive conversation in writing with them 
– email or snail mail.  Keep copies of all 
photographs and written communication in a safe 
place.  Next you will need to estimate the value of 
all damaged and destroyed property.   

Hire a contractor.  We have an entire chapter on 
LOCATING A COMPETENT, REASONABLY PRICED 
CONTRACTOR WHO YOU CAN TRUST.  Make sure 

that your contractor has no relationship with 
your carrier whatsoever.  You will use 

their estimate of damages to 
negotiate with your carrier. 

Make only temporary 
repairs. The company may 

deny your claim if you destroy the evidence of 
your claim by making permanent repairs before 
they inspect and document the damaged property.  
So, if you’re not sure if your carrier considers a 
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repair to be permanent, ask them (in writing) 
before starting any repair work.  Request (in 
writing) that they list the temporary repairs that 
they are agreeing to cover.  The cost of these 
repairs (and for storing your personal belongings) is 
likely covered by your policy if the loss is covered.  
It is important to make only temporary repairs on 
any given piece of damaged property until 
permanent repairs are authorized.  If the carrier 
refuses to even authorize temporary repairs, 
document it using taped conversations and in 
writing.  Again, be careful - some states require 
both parties of a conversation to be notified of 
recording the conversation.  If your carrier or their 
representative is in one of these states, let them 
know that you are recording the conversation and 
get their permission to do so.  If they refuse, then 
correspond in writing.  

Temporary repairs may include, but are not limited 
to: turning off water to a busted, broken, or leaking 
pipe so no further damage can be done, placing a 
tarp or other reasonable cover over an area of a 
roof that has a hole in it, boarding up broken 
windows, etc.  Keep all receipts.  If you do the 
temporary repair yourself, receipts will help you 
get reimbursed.   

Keep all damaged property to show your adjuster.  
Make sure that you don’t dispose of damaged or 
destroyed property until your adjuster has had an 
opportunity to inspect it or has declined to do so.  
If that is impossible for some reason, make sure 
that you photograph the damaged items, 
document everything in writing and inform your 
adjuster in writing, before you discard damaged 
property.  Have a witness view the damaged 
property before discarding it. 

Be present for the 
adjuster’s 
inspection.  Always be home 
when the adjuster performs 
his inspection.  It is smart to 
ask your contractor to be 

there with you to discuss estimates with the 
adjuster and to be a witness for what is said.  The 
contractor can point out any damage that they see 
(especially items that the adjuster may have 
overlooked), answer any technical questions the 
adjuster may have, and also answer any questions 
the adjuster may have regarding their estimate to 
repair/replace the damages and method of 
repairs/replacement.  You can have one of our 
Public Adjusters present to represent you if you’d 
be more comfortable – they work on a market-
reasonable hourly rate.  Contractors are not 
allowed to represent you by negotiating a 
settlement with your carrier’s adjuster, as that is 
ILLEGAL in virtually every state.  So the contractor’s 
hands are tied.  Only a public adjuster or attorney 
can do that on your behalf or even speak on your 
behalf for that matter.  Our public adjusters are 
highly skilled at negotiating with our client’s 
insurance claims representatives. 

Keep all receipts. You must 
provide evidence that you 
bought replacement items and 
incurred expenses due to your 
loss.  Receipts will help you 
get reimbursed more quickly 

for out-of-pocket expenses.  This is particularly true 
if your home is untenable (unlivable) and you need 
to be compensated for any additional living 
expense or loss of use.  This is covered in detail in 
the next chapter. 
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What if they deny all or part of your claim?  If your 
adjuster states that something is not covered 
(excluded), do a little research regarding the issue.  
Strongly consider contacting one of our 
experienced policyholder advocates for a second 
opinion.  Realize that policies are written in 
legalese and coverage can be a complex issue: 
These can include such issues as the specific cause 
and origin of your loss, exceptions to exclusions 
(double negatives hidden inside your policy 
language), and additional coverages that can 
extend coverage where it is might otherwise be 
excluded. 

The fruitful resolution of your claim depends on 
the facts and circumstances of your particular loss 
and the wording of your insurance policy.  Many 
times a full recovery is possible for policyholders 
who take the time to read their policies, 
understand their coverages, fulfill their policy 
obligations, and actively participate in the 
adjustment process.  Although policyholders can be 
financially and emotionally vulnerable after a loss, 
knowledge can help level the playingfield for the 
smart, well-informed and prepared policyholder. 
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Chapter 10 - DOCUMENTING YOUR LOSS 

DOCUMENTATION IS KING - give (and receive) 
EVERYTHING in WRITING.  Both email and letter 
writing is acceptable.  Emails are still on the server 
if you should need them.  Do not delete any 
correspondence (the emails) ever.  Make a copy of 
every letter that you write, before sending it off 
through the mail.  If your state 
allows one-sided verbal 
conversations to be recorded, do so.  
If you live in a state requiring that 
both parties consent to recording 
conversations, tell the carrier’s 
representative that you are 
recording the conversation.  Keep a 
daily log of all communications or 
lack thereof, and have your 
contractor there at all appointments 
with a carrier’s adjuster as a witness 
of what is said.  Back up your claim computer files 
offsite so there’s no possibility that they can be 
lost.  We recommend that you use Carbonite or a 
comparable service for this. 

Appraisal is similar to litigation in one regard; the 
individual who has the most evidence on their side 
typically wins.  Therefore, we are going to need as 
much documentation from you and your 
contractor as possible going into the process.  Over 
the years, we have rarely had a client give us too 
much documentation.  We’ve had lots of horrible 
photos that don’t really show much, no estimates, 
etc. - but never too much good documentation.  
Always remember the old saying: ‘A photo is worth 
a thousand words.’  Besides, taking lots of photos 
may very well trigger memories of what property 
was damaged or destroyed.  Take lots and lots of 
photos of the damage before you make any 
temporary repairs.   

A very powerful tool to substantiate the value of 
your loss is a contractor’s estimate (or even better, 
two or three estimates) for every separate sub-
contractor trade involved.  That would mean an 
estimate (or 2 or 3) for your roof damage, your 
guttering, windows, chimney, siding, exterior paint, 
interior paint, drywall, flooring, etc.  If you hired a 
General Contractor, then they are already smart 

enough to know this strategy.  Most 
consumers should consider hiring a 
GC, especially if they have damage 
that will require multiple trades to 
oversee.  If you hire a GC, you most 
certainly can have them use your 
favorite roofer.     

Many policyholders are now taking 
video (using their smartphone) of 
their damage along with a spoken 
dialog of what they see while 

recording the damage.  This can be invaluable.  
Remember to remain as professional and objective 
as possible and stick to the facts when making a 
video recording of your loss.  Make sure that there 
is adequate lighting when taking photos, especially 
when photographing with a smartphone.  Take 
wide shots of any damaged room and then close-
ups of the damage.  This is particularly important 
on interior rooms.  Again, make sure that you are 
talking and explaining while the video is recording.  
Smartphones are great for videotaping losses. 
Make sure that you make a copy of the recording 
and store it offsite for safe keeping. 

Include any damaged personal items (contents) as 
well.  Don’t forget to photograph and/or video any 
debris outside and any fallen trees.  If your loss is 
due to a fire or flood, your damaged contents will 
likely be placed in (discarded to) the front yard.  Try 
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to document all of that as thoroughly as possible.  
It is wise to consult with a contents 
specialist in these circumstances. We have 
an excellent contents specialist on our 
team.  

Never give the original of any documents 

to anyone – especially not us.  Keep the original 
and forward a copy.  That’s why digital photos 
and video are so nice.  You will likely be able to 
include the cost of making copies of the 
documentation in your claim settlement when 
the carrier requires you to do so.           
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Chapter 11 – OVERCOMING UNREASONABLE 
AND UNCOOPERATIVE CLAIMS ADJUSTERS  

Sometimes claims adjusters 
make decisions that you 
believe are unacceptable.  If 
you believe that your insurance 

carrier/adjuster has low-
balled your loss or 

overlooked/omitted legitimate and/or reasonable 
damage or line items on your estimate, hire a 
contractor (if you’ve not done so yet) and have 
them create a thorough estimate of your damages.  
If you haven’t been able to locate a competent 
contractor that you can trust yet, contact us and 
we will be happy to refer you to you to one.  The 
reason for hiring a contractor first is because a 
seasoned contractor is used to going toe-to-toe 
with a claims adjusters regarding damaged 
property and method of repair in dispute - and you 
are not.  

Contractors Questioning 
Unreasonable/Uncooperative Adjusters 
Experienced contractors deal with adjusters day in 
and day out – you do not.  The objective for the 
contractor, when meeting the adjuster, is obviously 
to assist them in performing thorough damage 
assessment and formulate a legitimate method of 
repair based on the damage to the client’s 
property.  The adjuster’s inspection is their show.  
Claims adjusters are required by state insurance 
code to investigate all losses.  This means they 
perform an inspection looking for damage from the 
event, they determine a reasonable method of 
repair and price the repair according to market 
rates.  Your contractor will do the same thing 
before their meeting with your adjuster.  A 
seasoned contractor never goes to a site visit with 

an adjuster at the initial inspection unprepared.  
The will have created their estimate, and have a 
copy in hand to give the adjuster.  When they meet 
the adjuster, after the howdy-do’s, they ask magic 
Question number one:  I think we ought to include 
everything that’s legitimate and exclude 
everything that is not – does that sound fair to 
you?  I will explain later in this chapter the 
importance of this question. 

If you elect to delay hiring 
a contractor, then you are 
crazy to not hire an 
experienced Public 
Adjusters to represent you 
at your re-inspection.  If 

you’re going to hire a PA, do so before requesting a 
re-inspection or filing your supplemental claim, 
they can help you draft the paperwork (more on 
this in a moment).  There are experienced PAs that 
will charge a reasonable hourly rate.  The fee that 
you pay a PA will be money very well spent.    

Contractors asking the Magic Questions on the 
first visit 
If you have a contractor who has been trained on 
how to use the Magic Questions we teach in this 
chapter, then they can ask them at the initial 
adjuster’s inspection.  A wise contractor will ask 
these questions in front of you, the Insured.  
Sometimes some adjusters are short or even rude 
to contractors and will not give the questions there 
proper consideration.  This is far less likely if the 
questions are asked in from of you the Insured.  
When dealing with the unreasonable adjuster, 
crafting carefully thought out questions (skillfully) 
and listening very carefully to their answers, you’ll 
soon discover that, many times, they have no clue 
the root reason for what they say every day.  Their 
feet are planted firmly in mid-air and they never 
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realized that until you 
began asking valid, 
legitimate questions.  
The real reason many 
adjusters say these 

things is that they are not vested with the authority 
to say ‘yes’ to your request – reasonable or not.  In 
fact, they are prohibited from doing so.  If they do, 
they risk being fired – don’t rock the boat baby.   

Question Skillfully and Listen Carefully  
When questioning adjusters, wisely consider what 
question to ask.  Use the Magic Question section 
later in this chapter.  Always listen carefully to the 
adjuster’s answers.  This will give you a huge clue 
what the next question to ask is.  Articulate a 
question that digs deeper to the root of the issue at 
hand:  What is the root reason for the deciding 
that you made regarding this particular line item?  

VERY IMPORANT: Always ask questions from a 
position of inquiry – trying to understand their 
position.  Never question from a position of 
accusation.  Even a child can tell the difference in 
your tone and demeanor.  Even start with the 
phrase, “Help me understand your position on this 
issue…”  The purpose behind 
all this is to show your client 
(and the adjuster himself) that 
the basis and foundation of 
their position is invalid, illegitimate and 
unreasonable – provided of course that it is.   

If they do have a legitimate reason for their 
position, then well enough, you can agree to 
disagree, if in fact you do.  This is the reason why 
the sample letter on page XXX works so well.  It 

puts the carrier on the hot seat to justify their 
position – to actually have to give legitimate, valid 
reasons for illegitimate, unreasonable decisions – 
IN WRITING.  This will force them to correct 
illegitimate reasons and make legitimate ones.  
That or they set themselves up for a lawsuit.  The 
letter will not allow for canned answers that create 
smoke and mirrors. 

Learning how to think on your feet and formulate 
questions that paints an opponent’s arguments 
into a corner is the art of persuasive banter.  The 
best lawyers and salesmen hone their skills 
learning how to think critically and win arguments.  
I’m not saying being argumentative, rather, to 
learn the skills of persuasion that will cause your 
‘opponent’ to see your point of view and agree 
with you. 

A century ago, everyone was schooled in the art of 
logical thinking.  Now days, almost no one is.  That 
is the reason why politicians run circles around the 
public, talking in circles, regardless of which side of 
the isle they are on.  Politicians are schooled in 
critical thinking and logical thought process.  
Everyone would do well to school themselves in 
this art.  The books shown below are highly 
recommended tools to learn this valuable lost art.  
I cannot recommend highly enough that you obtain 
these books and spend a considerable amount of 
time reading, studying and putting into practice the 
art of critical thinking, logical thought process and 
how to properly make arguments to persuade 
others.  A person who is a master in this art can 
command a significant income. 
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the claim on the policyholder’s behalf.  If you don’t 
hire a PA to represent you, if at all possible, you 
need to be physically standing there during the re
inspection w
discuss the differences between their damage 
assessments and pricing.  The adjuster is more 
likely to be reasonable with your contractor if you 
are standing there than if you aren’t.  Conversely, 
there is no need to follow 
around during the inspection like there is with a 
contractor.  The PA can 
know what to say, what to ask, and how to frame 
their questions.  They know the Magic Questions 
they are experienced negotiators.

The purpose of the re
define the dispute between the carrier’s estimate 
of your loss and yours (your contractor’s or PA’s).  
Once the remaining dispute is clear in everyone’s 
minds, ask the adjuster Magic Question #1: 

unreasonable 
claim estimate
question that you can ask them,
that you use these specific two words: 
unrea
there are, have him point these specific line items 
out to you and 
that they are either illegitimate or unreasonable.

What you are doing is holding his feet to the fire 
and forcing him to justify his position 
using inflammatory language that would cause him 
to become defensive.   Make him explain why he is 
overlooking/omitting property damage (
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the storm/fire, etc.  Make him explain why he is 
refusing to include legitimate and reasonable line 
items that are on your contractor’s estimate of 
damage.  Make him explain why he is 
refusing to indemnify you.  Hold his feet to 
the fire and make him do the right thing – a 
reasonable position for you to take.     

Let’s say that the adjuster states, “We don’t 
pay for that (some particular item).”  Ask 
Magic Question #2, “Why do you say that?”  Again, 
it is a polite way to ask him to justify his position.  If 
he does not give a reasonable answer, ask Magic 
Question #3, “Are you saying that this line item is 
unreasonable or are you saying that it is 
illegitimate?”  If he continues to state “We don’t 
pay for that,” then ask Magic Question #4, “So you 
don’t dispute that the line item is reasonable and 
legitimate, then?”   

What you are trying to get him to do is either agree 
that the line item is legitimate and/or reasonable 
or give a reasonable and cogent reason why the 
line item is not.  Maybe he’s right - well then, he 
needs to explain why he is right to you!   

Again, realize that sometimes when an adjuster 
states, “I can’t pay for that,” what he is actually 
saying is that he is not allowed to.  He has not been 
vested with the authority from his claims manager 
to agree to that line item.  This is especially 
common for GCO&P (we have an entire 
chapter on this subject – chapter XX).  He 
simply does not want to admit that he 
doesn’t have the authority to actually be 
an adjuster (make adjustments to his estimate).  
Sometimes, he is simply embarrassed that he is just 
an estimator who is being controlled regarding 
what to include and/or exclude from his estimate.  
If you suspect this is the case (more common than 

most people realize), then be straightforward with 
him, and simply ask “Do you have the authority to 
say yes to this?”   If he says no, then ask who does 

have the authority to say yes – likely his 
claims manager.  Ask for his manager’s 
name and contact information.  If he 
refuses, then tell him that you will complain 
to the state insurance commissioner’s 
office, against him personally, for refusing 

to give his managers name and contact info.  Also 
complain against the carrier for sending out 
someone to investigate the loss who does not have 
the authority to make decisions and THEN refuses 
to give the name and contact information of the 
individual who does have this authority.  Hold their 
feet to the fire - call your Agent and don’t back 
down.  Ask why they sent out someone to 
investigate your loss who doesn’t have the 
authority to make decisions and THEN refuses to 
give the name and contact information of the 
individual who does have this authority.  Hold your 
Agent’s feet to the fire as well - do not cut them 
any slack.  Your Agent will not enjoy your spirited 
conversation with them.  Someone has the 
authority to say yes to reasonable and legitimate 
line items on your estimate of damage.  You have 
the right to speak with that individual and make 
your case. 

I recommend that you study these 
questions numerous time and write them 
down and have your notes with you to 

refer to during the re-inspection.  
Remember the Magic Questions that hold 

the adjuster’s feet to the fire and force them to 
explain and justify their position on the issues that 
remain in dispute:        
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legal term.  That 
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language in your policy.  Realize that an insurance 
policy is a contract.  Neither adjusters nor their 
claims managers determine what’s 
covered and what is not.  Only the 
policy language determines what is 
covered.  If the event that occurred 
is listed as a named peril in the 

property policy, then there must be an exclusion in 
the policy language that excludes coverage based 

on your particular set of circumstances. 

You can write a concise letter using 
language similar to the sample below to 
determine if the carrier is basing an 
actual denial on policy language or not. 

 
It is my understanding that you have not applied any exclusions, partial exclusions or limitations to  

my claim.  If this is inaccurate, please inform me in writing the policy language that forms the  
basis for your coverage decision and how you arrived at your conclusions.  In addition, explain the  

precise incidents, circumstances, or risk factors that disqualified me for coverage, partial or  
otherwise,  under my claim.  Moreover, please state the sources of information that you relied  

upon to make your coverage decision. 
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destroyed – it is non-repairable and likely non-
salvageable.   
‘Loss of Use’ is more than simply unsightly – there 
is actual functional damage. The damage isn’t just 
unsightly, but also the building material(s) no 
longer perform as the manufacturer intended for 
them to perform when they were new. Likewise, 
the damaged materials may or may not be able to 
be repaired. 
An example of ‘Loss of Use’ would be where high 
winds break the mastic glue strip (adheres the 
underneath side of the butt of shingles to the 
course installed below them) loose so that the 
bottom edge of the shingle flaps in 
high wind.  If the shingles do not re-
adhere after a few weeks of warm 
weather, then the homeowner has 
suffered a loss of use of the mastic 
strip (an integral part of the shingle) 
from performing its function – its 
function is to prevent shingles from flapping in the 
wind.  This exposes the shingles to a greater chance 
of being blown off by high wind – that’s why 
manufacturers install the mastic strip, to 
significantly decrease the likelihood of shingles 
being blown off.  A loss of use can also occur when 
dust and/or other debris is blown under the 
shingles, preventing the adhesive strip from re-
adhering.        

Insider Secret #3 - The Carrier’s Business Model is 
Managing Cash Flow and Investments:  The goal of 
the carrier is to close the file as soon as possible, 
while keeping claim costs at a minimum and 
keeping the file from re-opening.  As with any 
business, they want to maximize cash flow in and 
minimize cash flow going out as much as possible.  
This is probably obvious now that we mentioned it, 

but I can guarantee you have never looked at it in 
these specific terms before. 

Basically there are three different kinds of 
insurance carriers, from a consumer’s standpoint.   

1. Insurance carriers that provide prompt, 
professional service for covered losses:  These are 
the good guys, the carriers that you do not have to 
fight with to get a fair shake on your claim.  
Fortunately, the majority of carriers fit into this 
category.  If you’d like to know who some of these 
carriers are, just ask us. 

2. Carriers that are uncooperative:  These guys put 
up a defense when you are insisting on a payment 

significantly larger than their initial offer to 
settle the claim.  Through defensive 
techniques, and just being difficult, these 
guys hope that you will throw up your 
hands in frustration and simply go away.  
Then they get what they want - the claim 

closed without any supplemental payment being 
made to you (a claim that stays closed).  Based on 
our experience, the number of carriers that fits into 
this category fluctuates depending on who is 
running the claims operation.  The claims 
executives make the call on how cooperative or 
uncooperative the front-line adjusters are going to 
be.  The adjusters must follow their company’s 
rules or face getting fired.  Some carriers flip-flop 
between category one and category two, when 
claims executives change.  Some bounce back and 
forth between this category and category three 
below.  

3. Carriers that are unscrupulous and worse:  
Fortunately, there aren’t many carriers that fit into 
this category, but the ones that do constitute quite 
a bit of market share.  These are the guys that put 
on their boxing gloves if you file any supplemental 
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claim.  They are the carriers that have a significant 
percentage of their clients filing bad-faith lawsuits 
against them to get an equitable settlement out of 
them.  Do a little Googling and it’s not too difficult 
to discover who these guys are.  Insider Secret #18 
goes onto greater detail regarding who these guys 
are.   

We know which carriers fit inside category three 
well and pretty well know which ones fit inside 
category two, although category two can fluctuate.  
Carrier category two and three have clients that 
hire us.  We keep seeing the same carriers over and 
over again.  They do not like us and we can’t say 
that we care for them much either.  These are the 
guys that give the claims industry a bad 
name.  Want proof: the public at large 
does not trust insurance adjusters very 
much.  Why do you think this is?  The 
blame for this distrust lies squarely at 
the feet of these groups of carriers.     

Insider Secret #4 - Most Consumers 
Don’t Know What They Don’t Know:  You’ve paid 
your insurance premiums in good faith year after 
year.  Nevertheless, you’re all alone in this and 
dependent on the insurance carrier - and that 
makes you incredibly vulnerable to people who 
may or may not have your best interests at heart, 
especially those who have an uncooperative 
insurance carrier or worse.  Virtually no consumer 
has taken the time to read and understand the 
cryptic, lawyer-speak insurance policy that they 
were sold.  The truth is the average consumer 
hasn’t the foggiest idea what they have actually 
purchased, although many believe that they do.  
This lack of understanding is what leaves the 
policyholder exposed and vulnerable.  What’s 
more, contract lawyers have written the policy 

(that they issued you) and they know every jot and 
tittle in it.   That gives them a huge advantage over 
you when entering into settlement negotiations 
during an insurance claim. 

Insider Secret #5 - Your Policy is a Legally Binding 
Contract:  This should be obvious, but most 
policyholders do not think of their policy in these 
terms.  They should, because the carrier certainly 
does.  Why do you think the insurance industry 
refers to the contract as a policy, rather than a 
contract?  We’re all taught at an early age to be 
careful when entering into a contract - that you 
read all contracts before signing them.  Carriers do 
not want consumers scrutinizing over the 

contractual wording – they just want you to 
purchase the policy so that they can start 
collecting premiums (another nice word 
for monthly payments).  Who created all 

these peculiar words and phrases anyway?   

Basically a contract is promise on paper 
made between two parties.  In other 

words, you have purchased a promise written on 
paper and that is all it is.  The good news is that as 
the policyholder you are only obligated to what is 
required of you in the policy language (unless 
otherwise stated in legal precedents).  This includes 
timely payment of the premium, payment of your 
deductible on all loses and adherence to the policy 
conditions.  If your adjuster is requiring you to 
perform some act, not specifically required of you 
in the policy language, you are not contractually 
obligated to do it – i.e., get three contractor’s 
estimates, etc.  Likewise, the carrier is obligated to 
do everything that the policy language dictates as 
well.  We have two entire chapters that deal with 
each party’s obligations.  Paying the policyholder a 
fair and equitable settlement, in a timely manner, 
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precisely the reason why one of our founders 
started his own adjuster licensing and training 
school.  

How would you know whether this is the first time 
that your particular adjuster has ever worked a 
claim similar to yours before or not?  How do you 
know whether he is competent to determine what 
is required to put your home back into its pre-peril 
condition (before the storm, fire, or other event) – 
do they actually have a working understanding of 
residential construction?  In our experience, it is 
common practice for insurance executives to keep 
what’s really going on behind the scenes hidden 
from the front-line, inexperienced adjusters.  Some 
even go so far as to pound it into newbies heads 
that anyone who even questions their estimate is 
an unreasonable profiteer.  Some adjusters are 
even taught that most, if not all, contractors are 
con men and they actually believe this hogwash.  
Some front-line reps are taught to repeat over and 
over again the following:  “No, no, no - we’ve been 
more than reasonable - this is all you’re going to 
get.”     

Insider Secret #9 - The Adjuster Handling Your 
Claim Does Not Have a Badge, is Not an Official, 
and Actually Has Very Little Authority: I am truly 

amazed at how compliant 
and trusting some people 
can be when they believe 
that they are speaking 
with someone in authority 
- this is called perceived 
authority.  I’ve never really 
understood why 
policyholders give 

adjusters and claims examiners the kind of 
deference that they do.  I suppose since people 

realize that the adjuster knows more about the 
process than they do, they had better cooperate . . 
. or there might be dire consequences.  Reasonably 
cooperate with them and give them reasonable 
access to your property to inspect the damage - 
sure, but not above what is reasonable.  You have a 
contract with this company and YOU are the 
consumer, so hold their feet to the fire and make 
them do what they’ve contractually obligating 
themselves to do.  I can assure you that they will 
be expecting you to do what the contract says that 
you must.    

Insider Secret #10 - The Adjuster Cannot Tell You 
What to Do:  Since your insurance policy is a 
contract, you have absolutely no obligation to do 
anything beyond what you have contractually 
obligated yourself to in the policy language, unless 
some law requires it.  Don’t worry; again, we have 
an entire chapter that tells you what you’re 
obligated to do so that you know - see the chapter 
titled, ‘WHAT YOU ARE ACTUALLY OBLIGATED TO 
DO’ to the left.  This is why they cannot make you 
go out and get three bids, or anything else that 
your policy language does not mandate.  If they’re 
trying to make you do something that even seems 
unreasonable, make them show you where in your 
policy language the policy demands that you do 
such a thing.  Uncooperative adjusters will hate you 
demanding that. 

Insider Secret #11 - Legally, Neither the Adjuster 
Nor the Claims Department Decides How Much of 
a Settlement You Get.  The policy (contractual) 
language decides 
EVERYTHING, 
including how much 
of a settlement you 
have coming.  In fact, 
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an insurance contract is a special kind of contract 
called a contract of adhesion.  That means neither 
you nor the carrier can change the wording of the 
contract except through an endorsement (rider) 
attached to it.  Both parties are stuck with the 
contractual wording of the contract.  That places 
the carrier in a very favorable position.  There is an 
upside to this for the consumer though, IF you 
know what it is.  Because you had absolutely no 
input whatsoever into the contractual language, 
the law says that any ambiguity in the contractual 
wording goes to your benefit - Google the term 
‘contract of adhesion.’  A quick example:  Your 
homeowner’s policy language likely defines 
property damage as “injury to, destruction of or 
loss of use of (tangible) property.”  Most policies 
fail to define what the word ‘injury’ means though.  
That means that the consumer’s (your) reasonable 
understanding of what the word injury means (in 
normal usage), is what it means in your insurance 
contract.  This is why the policy is written in lawyer-
speak, in an attempt to remove as much ambiguity 
as possible.  DO NOT expect uncooperative carriers 
to be forthcoming that policy language ambiguity 
goes in your favor.          

Insider Secret #12 - The Estimate that You 
Received from the Carrier is their Initial Offer to 
Settle the Claim:  
When you file an 
insurance claim, you 
have entered into a 
financial negotiation 
with your carrier.  The uncooperative carrier knows 
this and they also know that 99% of the time you 
do not - business owner claimants many times are 
aware of this though.  You may be surprised to find 
out that low level (first-line) residential adjusters 
typically do not know this either – the carrier keeps 

this information from them.  They don’t want 
rookie adjusters making any adjustments to their 
claim estimate.  Isn’t that why they’re called 
adjusters?  Anyway, the uncooperative carrier 
simply wants the low-level residential adjusters to 
do precisely what they are told – to write low-ball 
estimates.  It’s what they’ve been trained to do, 
without deviation, for the amount that they’re told 
to, and then stand firm on that estimate.  It wasn’t 
until my fourth year as an adjuster that I was 
actually given the authority to negotiate claims and 
make adjustments to my initial offers to settle 
claims.  It was then that I realized I had been 
involved in financial negotiations all along and 
didn’t even know it.  My policyholders never knew 
it either.  In any negotiation with insurance 
companies, realize the obvious – you are dealing 
with a mammoth, for-profit corporation and they 
didn’t get that huge by being Santa Clause and 
giving money away for free. 

Financial negotiations with carriers are quite 
similar in many respects to real estate transactions, 
let me explain.  If you want to purchase a home 
that’s selling for say . . . $150,000, you are not 
obligated to pay the asking price for the home, are 
you?  You are allowed to make an offer for the 
home – let’s say $120,000 in this example.  
Similarly, the seller is not obligated to take your 
offer to purchase either.  They may make a counter 
offer for, let’s say . . . $140,000.  And so it goes 
until the parties agree on an amount that both can 
live with.  Essentially, this is what is going on in an 
insurance claim; you are negotiating a settlement 
for your loss.  The large-loss adjusters know this 
and the commercial adjusters certainly do, it’s 
what they do all day long.       
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This leaves us with the situation where the vast 
majority of consumers believe that once they have 
received a payment and their estimate, that’s it - 
that’s all they’re going to get.  Now you know that 
this is absolute nonsense, and they should be 
ashamed for training front-line ‘adjusters’ to say 
things like that.  Realize also that obviously the 
claims adjuster works for and represents the 
carrier.  Your most recently received estimate and 
check draft is your carrier’s most recent offer to 
settle the claim.  

Insider Secret #13:  Some Insurance Company 
Representatives have been Caught Lying:  True - 
this is rare, but we have seen it happen.  Claim 
costs are a significant percentage of any carrier’s 

expenses.  Investigations 
have shown that the most 
unscrupulous of carriers 
actually give their adjusters 
bonuses when they keep 

claims costs down.  And these unscrupulous 
carriers promote the guys who do this best to 
higher positions up the corporate ladder.  So now 
the guys who are the best at keeping claims costs 
low are supervising, managing, and training the 
entry-level adjusters.  Most carriers do not 
persuade their adjusters to do this, but some of the 
unscrupulous ones do.  Google the following: 
‘McKinsey's redesign of the insurer's claim system’ 
to read more about this practice. 

Insider Secret #14:  There are Staff Adjusters and 
there are Independent 
Adjusters, and they are 
Compensated Very Differently:  
Carriers have vendors 
(independent adjusting firms) 
that have independent 

adjusters available when the carriers are 
overwhelmed with claim volume – typically during 
some catastrophic event.  In such an event, you 
may very well have an independent adjuster 
working your claim rather than a staff adjuster 
(carrier employee).  You will not likely know the 
difference just by speaking with them, although 
they typically are not wearing a shirt with the 
carrier’s name embroidered on it (although 
sometimes they are), and a staff adjuster almost 
always will – that can be a big hint.   

Staff adjusters are direct employees who typically 
work 40 hours a week, use carrier-owned 
equipment to adjust your loss, and drive a 
company vehicle (another clue if you’re paying 
attention).  W2 employees are paid a salary. If they 
work for one of the unscrupulous carriers, they are 
paid bonus’ to keep claims costs down (see Insider 
Secret #13 above).  Conversely, an independent 
adjuster gets paid a fee (on a sliding scale) 
depending on the size of the loss - the larger the 
loss, the bigger the fee they are paid.  They are 
1099 independent contractors and typically work 
far more than 40 hours a week during a 
catastrophe – sometimes as many as 80 hours or 
more.  They drive their own vehicles and use their 
own privately owned equipment to adjust your 
loss.  The motivational differences between the 
two are significant.  If you get an independent 
adjuster, you are probably fortunate.  Another 
clue:  If your adjuster is driving a nice new truck or 
SUV, then they are likely an independent adjuster. 

Insider Secret 
#15:  Honey 
Catches more 
Flies than 
Vinegar:  Of 
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course your mother already taught you this, and up 
until the time you hire us, your adjuster is the 
gatekeeper and it makes no sense to tick them off.  
Maintain your composure - always smile, be polite, 
well-mannered, and pleasant.  Speak calmly 
regardless of how frustrated you may be.  Always 
make all requests in writing - remain professional 
and courteous.  It is alright to be firm, but remain 
respectful even if they are not acting likewise.  
Don’t take things personally; an adjuster rarely has 
a vendetta against a particular policyholder.  It is 
human nature to resist demanding people.  Use 
human nature to your advantage or expect 
negative results.  Use the magic words that your 
mom taught you – please and thank you.  ‘Nice 
them to death’ so to speak - hold your temper 
rather than losing it.  Better to hold your tongue 
than to allow it to light a forest on fire.         

Insider Secret #16:  Your 
Insurance Carrier cannot 
Retaliate against you for 
Forcing Them to Comply with 
the Insurance Contract 
(Policy):  Many consumers are 

actually afraid of their insurance company.  Isn’t 
that ironic?  A business that causes their customers 
to shake in their boots!  This is absurd – YOU are 
the consumer.  The consumer dictates what 
happens in a free market economy – companies 
are supposed to cater to their clients, not the other 
way around.  If your loss is from an act of God (i.e., 
a storm), carriers cannot raise your rates 
individually for filing a claim and they cannot use 
the claim against you to cancel or non-renew your 
policy (read the last page of your homeowner’s 
policy).  If your carrier creates repercussions 
against you for making them do the right thing, 
consider a bad faith lawsuit – see ‘BAD FAITH’ 

chapter of this website and definitely file a 
complaint with your state’s Insurance 
Commissioner.     

Insider Secret #17:  Some Carriers are Now 
Referring Policyholders to THEIR Contractors:  
Now some have even gotten into the restoration 
brokerage business. These carriers refer their 
policyholders to captive construction companies 
that will perform the repairs for you - how 
generous of them.  They refer to these contractors 
as preferred service providers (PSP’s).  Everyone 
with experience in the industry knows exactly 
what’s going on.  Here’s the rub - who do these 
construction companies work for anyway, the 
consumer or the carrier?  Notice we called them 
captive construction companies - because that is 
precisely what they are.  These construction 
companies know exactly who their employer is - 
and it’s NOT YOU.  Their client is the one who feeds 
them, and the carrier is the one feeding them the 
work through their referral network.  This is who 
they are loyal to – that is why they refer to them as 
preferred service providers - the carrier certainly 
prefers them.  If you elect to use one of the 
contractors in your carrier’s referral network, then 
you have a contractor working on your home who 
very well may not have your best interests at heart 
– plain and simple.  Even if they perform good 
workmanship (and there are horror stories out 
there) the contractor knows very well that if they 
want an endless flow of referrals from the carrier, 
they need to keep claims 
costs as low as possible - 
this is common 
sense.   
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This arrangement is an obvious conflict of interest.  
A contractor that works for you and has your best 
interests at heart will make sure that even the 
smallest damage that is found is accounted for in 
their estimate.  They will make sure that the repair 
is up to industry standards and meets code 
regardless of what the adjuster or your carrier says.  
The contractors who pander to insurance carriers 
know very well that if they point out too much 
additional damage on claims, and do it a little too 
often, the referrals stop flowing.      

Insider Secret #18:  How Can I Find out Which 
Carriers Settle Claims Fairly and Which Ones do 
Not?  That’s simple - ask the clients of these 
companies who have filed claims with them before.  
What percentage of these clients had to file 
lawsuits against their own carriers for handling 
their claims in a bad faith manner?  That’s a pretty 
good litmus test, don’t you agree?  The website 
badfaithinsurance.org  seems to be reputable.  
They have compiled a list of the 50 best and 50 
worst carriers at paying claims nationally - these 

include healthcare as 
well.  Their ranking of 
bad faith carriers is 

based upon the 
percentage of bad faith 

lawsuits that their clients 
have had to file against them to get a fair claim 
settlement for their losses (number of suits per 
10,000 clients).  Their list of bad faith and good 
faith Insurers can be found here.   

Going forward, we recommend (when selecting an 
insurance provider) that you perform your due 
diligence before you enter the insurance game.  
Just as a banker doesn’t lend money until they’ve 
performed a background check on the consumer, 

you probably shouldn’t trust any company, 
including insurance companies, until you have 
done your due diligence.  Don’t make a decision 
based on a TV commercial.  The marketing 
department does not run the claims department 
and has no influence there (even the Agents have 
no influence with the claims department).  Failing 
to verify the claim paying habits of carriers that you 
are considering doing business with is liken to 
lending money to a stranger and all you have is a 
promise to pay – because that’s all you have with 
an insurance policy, is a promise to pay.  People do 
that sort of thing all the time, but we do not 
recommend it.  The only thing that matters is how 
fairly and promptly they pay their claims when one 
is made.  Most people don’t buy insurance – they 
are sold insurance, and there is a big difference.  
Buyer beware – shop wisely. 

Insider Secret #19:  When Communicating with 
your Insurance Company, do Everything in Writing 
- EVERYTHING.  It is a must when communicating 
with your insurance company, adjuster and/or 
agent, that you do so in writing.  Email is great - 
you’ll have a clear record and a good paper trail.  In 
fact email creates such a good paper trail that one 
of the largest insurance companies in the world 
refuses to use it because the paper trail can be, 
and has been (as the story goes), used against 
them.  That doesn’t mean you shouldn’t speak with 
your adjuster during the claim process.  It just 
means you should keep verbal communications as 
brief as possible, 
communicate in 
writing whenever 
possible and/or send 
follow-up email 



52 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

summarizing what was said or agreed to during a 
conversation.  Don’t be lazy or it could very well 
cost you.  Seriously consider recording all 
conversations with your adjuster, provided that 
your state allows this practice.  I can guarantee 
that if you are recording every telephone 
conversation with your adjuster, and they realize 
this, they will do everything by the book.  There are 
some adjusters who are now recording every 
conversation they have with the policyholders.  
This has been routine for years when you call the 
carrier on the telephone.  Consider recording your 
encounters with your adjuster if your state allows 
this. 

Insider Secret #20:  You can Check out your own 
C.L.U.E. Report to see What the Carriers are 
Saying to each other about you:  C.L.U.E. stands 
for Comprehensive Loss Underwriting Exchange 
report.  It is a claims history database generated by 
LexisNexis.  The next time you file an insurance 
claim or even simply make an inquiry about 
coverage, prying eyes are watching - possibly 
resulting in an increase in insurance rates.  Despite 
the significance that C.L.U.E. reports can have on 
your insurance rates, most people are unaware 
that the reporting bureau even exists.  LexisNexis 
primarily provide computer-assisted legal research 
used by attorneys.  This service enables insurance 
companies to access consumer claims information 
when they are underwriting or rating an insurance 
policy.  As with all credit reports, the C.L.U.E. 
Personal Property report provides a seven-year 
history of losses associated with an individual and 
his/her personal property – even automobiles. 
Their report includes the following data for each 
claim that a consumer makes: name, address, date 
of birth, policy number, claim number, insurance 

company name, claim information - such as date of 
loss, type of loss, amounts paid, and a description 
of the property covered.  For auto coverage, it 
includes specific vehicle information as well.  Only 
policy information regarding loss history is stored 
in the database. No other sources of data, such as 
credit reports, criminal records, civil lawsuits, or 
legal judgments are incorporated into C.L.U.E. 
reports.    

The Federal Trade Commission regulates how 
credit bureaus (like C.L.U.E.) operate through the 
law called the Fair Credit Reporting Act.  Credit 
bureaus must supply a report to you, under certain 
circumstances, when you request it.  A huge 
insurance service company called ISO (Insurance 
Service Office) also maintains another database 
known as the Automobile-Property Loss 
Underwriting Service (A-PLUS).  A-PLUS is C.L.U.E.’s 
smaller competitor, and it also records similar 
information about claims you have made on your 
auto insurance.  Some insurance companies use 
either C.L.U.E. or A-PLUS when evaluating 
policyholders; other insurers use both.   

Consumers not only may view their C.L.U.E. and A-
PLUS report, but you also have the right to dispute 
inaccurate information contained in them as well.  
The law works just like any other credit bureau - it 
allows you to obtain one free copy a year of each 
report.  If you find a mistake in your C.L.U.E. or A-

PLUS report, take action.  
Just like with a typical 
credit report, you can file 
a dispute to have 

inaccurate information corrected.  If you discover 
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the time to get acceptable results – who wants to 
hassle with all the red tape?  Maybe because the 
tax laws are way too lengthy and complicated for 
the average taxpayer to understand?  Perhaps 
because the tax professional would more than pay 
for themselves with a far better outcome than if 
the consumer did it themselves?  Possibly all of the 
above.   

Do you see the parallel here?  If you’re having 
problems getting a fair settlement on your claim, 
should you blindly trust the 
uncooperative/unscrupulous carriers’ 
representative to have your best interests at heart?  
If you’re on our website, then you already know 
the answer to this question – we’re just putting 
things a little into perspective here.    

Insider Secret #23:  
Switch to a Far 
Better Carrier Today:  
Many of our clients cannot wait to get the 
settlement over with so that they can change over 
to a better insurance carrier.  The truth is, you can 
do this today and there are no disadvantages to 
you in doing so.  Provided that you had coverage 
on the date of loss, the carrier must treat you, 
going forward with your claim, just as if you still 
had coverage with them going forward.  Customer 
retention is an important thing to many carriers.  
However, if you’re fighting an 
uncooperative/unscrupulous carrier for a 
settlement, they have thrown that concern right 
out of the window.  We have been fortunate 
enough to work for some of the best 
carriers in existence and would be happy to 
let you know who these companies are and 
even who we personally use for our own 
coverage if you’d like – just ask us.  Be 100% 

positive that your new policy is in force before 
cancelling your old one, or you could be very 
vulnerable.   

Insider Secret #24:  Any Ambiguity in your Policy 
Must be Interpreted in your Favor and Against the 

Insurance Company:  At 
times, it seems as though 
insurance companies are 
competing to see who 
can write the most 

incomprehensible, loophole-filled gobbledygook in 
the industry.  Some utilize the most obtuse, self-
canceling phrases possible.  The lawyers writing 
these contracts know that if there is even the least 
tidbit of ambiguity in their policy that courts will 
always rule in favor of the Insured.  This is because 
an insurance policy is what is called a contract of 
adhesion.  That means that the consumer cannot 
change any of the language in the policy – you are 
stuck with it.  Don’t like it, don’t buy the policy.  
This places the carrier at a decided advantage over 
the consumer regarding the contract.  Fortunately, 
for the consumer, this means things can actually go 
in your favor at times.  This is why they write using 
the most unintelligible lawyer-speak that they can 
use.  If you are fighting an uncooperative/ 
unscrupulous carrier and hire us, we will use this 
circumstance to your advantage.    

Insider Secret #25:  Last but Certainly not Least, 
Carriers who Mistreat their Clients do not Want 
them to Hire Someone Like Us: The reason is your 

claim settlement will be higher 
(provided that your position on your 
loss is sound, legitimate and 
reasonable), probably significantly so.  
The story is told that during a lawsuit 
against one of the largest carriers in 
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the world, they were forced to admit that their 
own documentation showed that claimants who 
retained representation received 2-3 times more, 

on average, than claimants who did not.  This is a 
substantial difference, one worth noting. 
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Chapter 13 - YOUR OBLIGATIONS UNDER THE 
CONTRACT 
Your Contractual Duties After Loss: 
Under an insurance contract, 
you have to do what you’ve 
contractually obligated yourself 
to do – what the policy 
language mandates (and 
whatever a judge or your state’s 
Insurance Commissioner orders 
– very rare) and nothing more.  The policy 
mandates that you pay your premium payments on 
time, pay your deductible when you have a claim 
and adhere to the policy conditions hidden deep 
within your policy.  You MAY choose to do more 
than that, but you are not contractually obligated 
and it may not be wise to do so.  The following are 
the obligations of a consumer under a standardized 
Texas homeowner’s policy.  Most policy conditions 
are very similar.  You must: 

1. Give prompt, written notice to the carrier 
regarding the facts relating to your claim; 

2. Notify the police in case of loss by theft;  

3. Protect your property from further damage; 
      a. Make reasonable and necessary repairs to 
protect the property; 
      b. Keep an accurate record of repair expenses; 

4. Furnish a complete inventory of damaged 
personal property showing the quantity, 
description, and amount of loss.  Attach all bills, 
receipts, and related documents which you have 
that justify the figures in your inventory; 

5. As often as the carrier reasonably requires: 
      a. Provide them reasonable access to the 
damaged property; 

      b. Provide them with pertinent records and 
documents (even cancelled checks) they request 
and permit them to make copies; 
      c. Submit to an examination under oath (EUO) 
and sign and swear to it (we have an entire chapter 
on this specific obligation) more on this in a 
moment; 

6. Complete and send to your carrier (IF they 
demand it) your signed, sworn proof of loss within 
91 days of their demand on a standard form 
supplied by them.  If they are demanding (not 
requesting) the form, they must demand the Proof 
of Loss within 15 days (in most states) after they 
receive your written notice of loss, or they waive 
their right to require a proof of loss.  That’s why it 
is important to make a written notice of loss; 

7. Full disclosure - The insurance company may 
(likely will) require that you submit all reports and 
receipts regarding work done at your home to 
document how much you’ve paid for the work.   

Again, make a list of your damaged property and 
photograph or videotape the damage before 
making repairs.  
Important: If you move from 
your home and a substantial part 
of the personal property is 
removed from your home, the dwelling will be 
considered vacant.  Dwelling coverage will be 
suspended effective 60 days after the dwelling 
becomes vacant.  This coverage will remain 
suspended during such vacancy. 

Since you are the claimant, you are claiming that 
the carrier owes you money for your covered loss; 
the burden of proof is on you to prove your loss.  
Once the carrier begins an investigation into your 
loss, if they are claiming that some limitation or 
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exclusion is applicable to your claim, the burden of 
proof switches to them to prove what policy 
language is applicable for them drawing that 
conclusion. 

If you have not yet given written notice of loss to 
your carrier, you only phoned in your claim, do so 

immediately.  The written notice of loss is what 
triggers many requirements that the carrier has to 
you.  You might ask your agent why they didn’t 
mention that to you when you phoned in your 
claim.  Read the next chapter titled ‘CARRIER 
OBLIGATIONS.’ 
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Chapter 14 - CARRIER OBLIGATIONS UNDER THE 
CONTRACT 

Their Contractual Duties after Loss; 

1. Within 15 days after they (the carrier) receive 
your written notice of claim, they must: 

a. Acknowledge receipt of the claim.  If their 
acknowledgement of the claim is not in writing, 
they must keep a record of the date, method, 
and content of their acknowledgement; 

      b. Begin an investigation of your claim, even if 
they believe that the claim is not covered; 
      c. Specify the information you must provide in 
accordance with “Your Duties after Loss;” 

They may request more information, if during the 
investigation of the claim such additional 
information is 
reasonably necessary; 

2. After they receive 
the information that 
they have requested, 
they must notify you in 
writing whether the 
claim will be paid or has 
been denied or whether more information is 
needed:      
      a. Within 15 business days; or 
      b. Within 30 days if they have reason to believe 
the loss resulted from arson; 

3. If they do not approve payment of your claim or 
require more time for processing your claim, they 
must: 
      a. Give the reason for denying your claim in 
writing; or 

      b. Give the reasons they require more time to 
process your claim.  But, they must either approve 
or deny  your claim within 45 days after requesting 
more time. 

Once again, since you have ownership over your 
claim (you’re the one who filed it), the burden of 
proof for coverage is on you to prove your loss.  
Conversely though, the burden of proof regarding 
any applicable limitation or exclusion in the policy 
language is on the carrier.  If the carrier’s position 
is that they are going to limit or exclude any of, or 
your entire claim, they must prove that the 
exclusion or limitation in the policy is: clear, 
conspicuous, and applicable.  The vast majority of 
consumers are unaware that the burden of proof is 
on the carrier to prove the applicability of any 

exclusions and limitations, 
so they take it on the chin 
when their claim is denied.  
We have seen 
unscrupulous carriers avoid 
paying legitimate claims 
based on exclusions that, if 
challenged, were not 
applicable and simply 

would not hold water.  Hold their feet to the fire 
and make them prove what policy language they 
are relying on to draw their conclusions.  Policies 
are written with such convoluted wording, that at 
times it is difficult for a consumer who is not 
familiar with policies to tell whether they are 
extending or excluding coverage in some sections 
of the policy – it’s difficult to keep it all straight.  
Hire someone smart like us who knows the policies 
backward and forward if you are not absolutely 
sure you know what you are doing.       
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Chapter 15 - IS YOUR CLAIM PAYABLE 
For a claim to be payable, you must pay your 
premiums on time and adhere to the conditions in 
the policy.  We have included this simple 
questionnaire that you can use to determine 
whether your insurance claim should be approved 
or denied.  If you answer yes to all fifteen 
questions, there’s a 99% chance the 
loss is covered: 

q Yes   q No   1. Was the policy 
in force on the date of the loss – 
did the event occur during the policy 
period?  If you did not have coverage on 
the date of loss then no coverage can be 
extended, and the cost of repairs/replacement 
comes out of pocket.  

q Yes   q No   2. Was the event that happened on 
the date of loss a named peril (i.e., fire, wind, hail, 
hurricane, etc.)?  This is irrelevant for All-Risks 
policies. 

q Yes   q No   3. Was the event a fortuitous 
occurrence (unforeseen)? 

q Yes   q No   4. Did the event happen suddenly 
and accidentally?  Events that are certain to occur 
are called moral hazards.  Insurance contracts only 
cover pure risks.  This element is also obviously 
irrelevant for theft, riot, civil commotion, 
vandalism, and malicious mischief. 

q Yes   q No   5. If not sudden and accidental, was 
it from an extraneous factor?  The loss cannot be 
caused from an inherent physical condition of the 
property (i.e., wear and tear).  However, if your 
property is dilapidated and the carrier 
accepts liability (the risk of collapse has 
been transferred to the carrier).  If the 
building collapses, then that is likely a 

covered loss, because the carrier was afforded the 
opportunity to inspect the property.  They 
obviously had not inspected the property or they 
would have sent you notice excluding the 
dilapidated part of the dwelling or cancelling the 
policy if the property wasn’t repaired sufficiently 
right away.  Because the carrier accepted liability, 
the loss is likely a covered one. 

q Yes   q No   6. Was there a direct physical 
loss to your covered property?  Read more 

about this requirement here. 

q Yes   q No   7. Was any property 
damaged (as defined in the policy 

language - injury to, destruction of, 
or loss of use) by the event? 

Yes   q No   8. Did you suffer an actual q 
financial loss as a result of the event? 

q Yes   q No   9. Was the property insured against 
loss in the policy – not specifically excluded by the 
property language?  Do any of your endorsements 
apply to the loss? 

q Yes   q No   10. Do you have an insurable 
interest (i.e., ownership, occupancy, or custody 
interest) in the damaged property?  

q Yes   q No   11. The exclusions in your policy do 
not apply, correct? 

q Yes   q No   12. Policy language excludes 
coverage for illegal activity.  This does not apply to 
your loss in any way, correct?  Losses due to 
contraband and illegal operations are likely not 
covered.  So, if you have a meth lab brewing in 
your kitchen and it explodes, this will not be a 

covered loss. 

q Yes   q No   13. Has the dwelling been 
occupied within the last 60 days?  If not, 
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is at least a substantial amount of the contents 
present  (vacancy clause)?  

q Yes   q No   14. Have you complied with all 
applicable conditions listed in the policy language 
(especially not having committed fraud nor having 
concealed any material fact relating to the claim or 
loss)? 

q Yes   q No   15. Is the loss legitimate, rational, 
documentable, and justifiable? 

Again, if you answer yes to all fifteen questions, 
there’s a 99% chance the loss is covered.  Since the 
majority of policyholders (reading and needing the 
information in this eBook) have storm damage to 
their property, we include the following exclusion 
form a typical homeowner policy: 

 

We do not cover loss caused by windstorm, hurricane or hail to: 

(1)  cloth awnings, greenhouses and their contents, buildings or structures located wholly or 
partially over water and their contents. 
 

(2) radio and television towers, outside satellite dishes, masts and antennas, including lead-in 
wiring, windchargers and windmills. 
 

(3) personal property contained in a building unless direct force of wind or hail makes an opening in 
a roof or wall and rain, snow, sand or dust enters through this opening and causes the damage. 
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Chapter 16 – DAMAGED PROPERTY - 
REPAIRABLE OR A TOTAL LOSS? 
Damaged 
property is 
either 
reasonably 
repairable or it 
is not.  Roof 
damage seems 
to be the property most hotly contested regarding 
whether it is repairable or a total loss.  The term 
totaled roof gets thrown around a lot in both the 
adjusting and roofing industries. The term refers to 
a condition of property where the roof is damaged 
to the point where it is either not economically 
practical to repair it or sometimes it’s simply not 
even reasonably possible to make repairs, much 
like a totaled auto after a collision.  In these cases, 
the roof damage warrants replacement.  Example 
using auto damage: the cost to repair the auto 
either exceeds a certain percentage of its market 
value, or perhaps it is not practical to make repairs, 
and the carrier considers the auto to be a total loss 
- so they ‘total’ the car.  Likewise, with roofs, there 
are a number of things that make repairing the roof 
impractical and even reasonably impossible at 
times.  Candidly though, either a roof is repairable 
or it is not.  If it is repairable, then it should be 
repaired.  If it is not repairable, then it should be 
replaced - Simple as that.   

Before we consider some situations where roofs 
are likely totaled, let’s consider for a moment what 
good-faith and fair-dealing regarding insurance 
policies is all about.  What do Insurance carriers 
sell?  Actually, they sell a promise on a piece of 
paper, don’t they?  Really, they are selling peace of 
mind – “trust us that we will have your back when 
you need us.”  We’ve all seen the commercials; 

“Like a good neighbor… you’re in good hands… on 
your side,” etc.  Courts have ruled that insurance 
companies are held to a higher standard regarding 
contracts than the consumer.  Most parties to 
contracts are required to act in good faith as they 
understand it – an objective measure.  Not so with 
insurance carriers; they must meet a subjective 
standard of good faith and fair dealing as a Judge 
or jury would reasonably understand it.  For a more 
in-depth explanation of good faith and fair dealing 
vs bad faith, see our chapter titled ‘BAD FAITH’.   

What this all means is that when an adjuster has a 
situation (when investigating a claim) in which a 
particular aspect of the claim could go either way, 
and it is a judgment call, they are supposed to give 
the Insured the benefit of the doubt.  That’s what 
all of their advertising pontificates.  Regarding the 
determination of whether a roof or home is a total 
loss or not, if the circumstances are such that your 
loss is in a gray area and could go either way, they 
should always give the consumer the benefit of the 
doubt – isn’t that what they’re saying in all these 
advertisements, ‘Trust us.’   

Industry Standards:  If you 
have a roof that has 
enough damage to total 
out two separate faces 
(two out of four faces – 
North, East, South, or West) 
and those two faces account for at 
least 50% of the roof surface area, then the roof is 
considered a total loss.  If the two faces account for 
less than 50% of the roof surface, but there are 
spot repairs needed on any of the remaining two 
faces of roofing, and collectively the two faces plus 
the spot repairs account for 50% or more of the 
roof surface, then the roof is considered a total 
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loss.  In over 100 years collective experience, we 
have only had a couple clients bring us a roof 
where the carrier has agreed to replace only half 
the roof, where we didn’t get the entire roof 
totaled in appraisal – a couple out of literally 
thousands.  They know they should be replacing 
entire roofs, not half-roofs, but they try to get 
away with that quite often.  With that said, let’s 
look at what makes a roof repairable compared to 
total losses: 

1. If a roof has a significant percentage of the 
shingles on the roof damaged, then spot replacing 
those individual shingles may not only be 
impractical but doing so would leave your roof an 
absolute mess due to the amount of foot traffic 
that would be necessary for laborers to replace the 
damaged shingles.  In this case, your roof is likely a 
total loss; 

2. If a roof is so deteriorated or dilapidated that 
just walking on it to inspect it causes additional 
damage, then the roof is obviously not repairable. 
The carrier probably should not have written 
coverage on a decrepit roof like that, but if they 
did, once they issued the policy, the liability (risk) 
for a covered loss has been transferred to them.  
This roof is a total loss; 

3. If a roof had had a falling 
object damage any 
structural component 
underneath the roof 

covering (i.e., rafters or deck sheathing), then the 
shingles and roof decking will have to be removed 
to access the structural components beneath for 
repair.  If the area is large enough, then the roof 
might warrant full replacement.  If a significant 
amount of the substrate (i.e., rafters or roof 
sheathing/plywood) under the shingles fails to 

provide a stable, nailable surface to install new 
shingles on, then the roof and any structurally 
compromised underlayment and rafters must be 
replaced.  When extending coverage to damaged 
roof covering due to a covered loss, carriers must 
pay to replace all compromised decking and 
structural components to create a stable, nailable 
surface for the roof covering to be installed on, 
regardless of the reason for the compromised sub-
surface – even pre-existing causes.  With rotten 
decking or framing, you are not claiming rotten 
wood is a covered loss; you are claiming the 
damage to the roof 
covering is a covered 
loss.  It is simply not 
possible to replace the 
roof covering without 
first creating a stable, nailable surface to attach it 
to.  The principal of indemnification requires that 
the carrier make you whole once you’ve paid your 
deductible to your contractor;   

Let me explain further:  Some carriers refuse to pay 
to replace rotten decking to install the new roof on.  
Their position has been that the rotten decking is a 
maintenance issue, not covered by the policy.  That 
argument is unpersuasive.  Again, you haven’t 
made a claim for rotten wood; you’ve made a claim 
for a damaged roof and expect to be indemnified.  
If decking or even structural components need to 
be replaced to properly install the new roof 
covering, then that must be performed by your 
contractor and you should be indemnified.  A 
number of years back, the Texas Insurance 
Commissioner had to levy significant fines (page 18 
of the report) against carriers for refusing to pay 
for stable, nailable surfaces when replacing roofs.  
Feel free to point this report out to your adjuster if 
you have a similar situation; 
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4. If the damaged shingles cannot be removed and 
replaced without also damaging adjoining roof 
coverings, then basically a repair is not practical or 
feasible.  This can occur for any number of reasons.  
For example, the mastic adhesive strip on the 
underside of the butt of the damaged shingle is 
adhered so well to the shingle below it, that you 
cannot break it lose without damaging the 
adjoining (undamaged) shingle that it is adhered to 
(on the next course below it).  Sometimes even a 
putty knife cannot even unstick a shingle like this – 
the problem is that it is adhered too well – the 

shingles are overachievers.  Trying to 
remove the damaged shingles (for 
replacement) will damage the 
adjoining shingle below it as well.  
Trying to remove that shingle 

(freshly damaged during the repair process) then 
damages the one below it, and so on down the 
slope.  Another example might be foot traffic 
damaging more shingles near each damaged 
shingle while attempting to make a repair – this 
causes more damage to nearby shingles than the 
number of actual shingles that were damaged by 
the event and are being replaced.  A roof that 
meets these criteria should be replaced; 

5. In some states (like Florida) they have matching 
component laws - § 626.9744, Claim Settlement 
Practices relating to property insurance.  This isn’t 
applicable on newer roofs 
obviously, but if the roof is at 
least three years old, then the 
carrier owes for a completely 
new roof if the shingles 
cannot be matched.  Let’s say that the Insured has 
a homeowner’s policy which  
promises to pay replacement cost of that part of 
the building damaged with material of like kind and 

quality and for like use.  So, in this case, the Insured 
had matching shingles prior to the loss and is 
entitled to new matching shingles following the 
loss.  Additionally, in Florida, if the policy calls for 
replacement cost (and the loss occurred after 
October 1, 2005), it is important to know that Fla. 
Stat. § 627.7011 prevents an insurer from 
attempting to depreciate the undamaged portion 
of the structure that needs to be replaced, due to 
matching considerations;   

What about in states other than Florida?  Some 
adjusters erroneously tell their policyholders that 
because Texas (or some other state) is not a 
matching state, that the carrier does not have to 
match anything.  This is overstating the 
situation.  What Florida has done is 
passed legislation that requires 
matching MANDATORY by 
STATUTE.  Just because 
matching is not mandatory by statute in Texas (or 
other states), does not mean that the principal of 
indemnification has been suspended in regard to 
reasonable matching.  The principle of 
INDEMNIFICATION always rules in insurance claims 
– indemnification is the basis and foundation by 
which your insurance policy exists.  That means 
that provided you are not underinsured, once you 
have paid your deductible (your financial 
contribution to the loss) to your contractor, you 
aren’t supposed to be out of pocket any further to 
return your property to its pre-peril condition and 
be made whole – financially that is.  At a minimum, 
if a roof is repaired and the new shingles mismatch 
and cause the property to diminish in value, then 
according to the principal of indemnification, you 
should be compensated for the reduction in value 
of your home.  Carriers hate this, but it IS 
legitimate - see our chapter on DIMINISHED VALUE.  



64 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

Here is an excellent article regarding a court 
decision concerning reasonable color matching 
between new and existing building materials when 
replacing them;    

6. You may have a roof with damaged clay or 
concrete tile or other similar materials  
covering the roof.  The adjuster will attempt to 
locate an adequate quantity of replacement tiles to 
repair the roof by replacing the damaged tiles only.  
If no new tiles are available from the same 
manufacturer, of the same style and/or profile, 
then they will try to locate used tiles.  There are 
tile/slate boneyards that cater to roofing 
companies and adjusters with a large number of 
different used tiles.  This is fine, but is replacing 

damaged tiles with old ones indemnifying you for 
your loss?  In our opinion, the carrier is effectively 
providing an actual cash value settlement for your 
roof damage in this scenario.  You likely have been 
sold a policy (and paid premium) that provides RC 
(replacement cost) coverage.  An RC policy, in 
effect, pays new-for-old.  You had an old 
roof on your home and now it is being 
replaced with a new roof – new-for-old.  
Yes, RC policies violate the principle of 
indemnification (you are profiting from the 
transaction), but that is how the policies are 
marketed and that is what you are paying 
additional premium for.  Replacing the old 
damaged tiles with old ones scavenged off 
someone else’s roof is essentially providing an ACV 
old-for- old settlement.  If you’re paying extra 

premium for RC coverage and getting an ACV 
settlement, then this may be breach of contract, 
but you’d have to visit with an attorney to know for 
sure.  This is a tough battle to win, but in our 
opinion, it is a legitimate argument for full roof 
replacement;     

7. There are occasions when a particular type or 
brand of shingle is no longer available because it is 
no longer manufactured.  Again, according to the 
policy language, the carrier owes the Insured for 
materials of like kind and quality (LKQ).  If LKQ is 
no longer available, they cannot expect you to 
accept a patchwork-quilt-looking roof.  In such a 
case, a total roof replacement may be the only 
reasonable solution.  An asbestos shingled roof is 

an excellent example of this.  Since legislation 
outlawed the sale of asbestos tiles, they are no 
longer manufactured.  How on earth can a repair 
be made?  
With that said, good adjusters are like hound dogs 
– they are very resourceful and can hunt down a 

source of roof covering (to match) far more 
often that most people would reasonably 

think they’d be able to.  If a particular type 
or brand of shingle is not available to make 

repairs, then the roof should be totaled.  
Another example would be a 30-year GAF Slateline 
shingle, manufactured until 2004.  GAF stopped 
making the 30-year Slateline version then and has 
only made a 50-year version from then on.  If you 
have a repairable roof with a 30-year Slateline on 
it, you can’t very well mix the new 50-year shingles 
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in with the old 30-year roof, so the roof would 
likely require replacement with the closest 
materials of like kind and quality, which in this case 
would be a 50-year GAF Slateline roof.  This is an 
example where a carrier can only move upward in 
quality, not downward to meet the LKQ 
requirement in the policy language.  It may be 
Illegal for a contractor to replace asbestos roofing 
with LKQ, in that case the carrier cannot make a 
settlement that causes you to break the law to 
make repairs and you roof is a total loss;  
8. There are occasions when the roof has intensive 
labor requirements due to access problems (i.e., 
extreme pitch).  If enough of the roof covering is 
damaged, it may make more sense to replace the 
entire roof than spot repairing it;   

9. Certain governmental agencies may have code 
issues in place that make the repair of some roofs 
unlawful.  For this type of circumstance to be 
covered, the Insured must have adequate law and 
ordinance (L&O) coverage to cover any additional 
costs over and above the material that is actually 
damaged.  The Texas standardized HO-B allows for 
up to $5,000 extra to cover L&O enforced issues 
such as this.  The ISO HO-3 policy and some others 
provide up to 10% of the dwelling coverage limit of 
liability to pay for any increased costs that are 
incurred, to comply with any law or ordinance, at 
no extra premium to you.  There may be other 
situations that arise from time to time that make it 
either economically (or labor-wise) impractical or 
impossible to make repairs.  If your carrier is 
dealing with you in good faith, your adjuster should 
take each situation on a case-by-case basis and use 
their best judgment.  Irreparable roofs that have 
damaged roofing (as defined by your policy 
language) on them should be considered a total 
loss. This is the case even if you only have 

discernible damage to a single face. Remember 
that the carrier is supposed to make sure that you 
have been indemnified;   

10. A prime example of a repairable roof is wind 
damage.  The exception would be if the wind 
ripped a substantial number of shingles off and/or 
creased them.  Another exception would be if the 
force of wind caused a substantial number of the 
shingle’s mastic sealant strips to lose adhesion and 
break loose and they do not reseal within a 

reasonable time period.  
You should allow a few 
weeks of warm (70 
degrees +) weather to 
allow the shingles to 
properly reseal before 

determining if the mastic sealant strip has been 
damaged (loss of use).  If the shingles do not reseal 
within a reasonable period of time (within a couple 
of weeks of warm weather), then the faces 
affected in this case are irreparably damaged and 
must be replaced.   

Occasionally you may have wind-blown debris that 
has lodged under the butt of the shingles, 
preventing the mastic sealant strip from 
functioning properly and resealing.  If the debris 
cannot be removed so that the mastic sealant 
adheres again as it was designed to do by the 
manufacturer, you have a loss of use – those 
damaged shingles need to be replaced.  If there are 
a substantial number of these shingles on two 
faces of the roof, the roof is likely a total loss.  If 
two faces are affected that account for at least 50% 
of the roof surface, then the roof is totaled.  The 
Texas Insurance Commissioner hammered the 
Texas Wind Insurance Association (an insurance 
carrier) for refusing to pay for unsealed shingles 



66 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

after Hurricane Ike in a consent order.  Feel free to 
use this consent order to persuade your adjuster to 
do the right thing; 

11. On the other hand, hail damage is much more 
objective since there are easy to apply standards to 
determine the reparability of a roof.  Many years 
ago, rather than taking the time to adequately train 
their adjusters on what is repairable on a roof and 
what is not, one of the largest carriers in the nation 
simply created a standard of reparability based on 
the number of hail hits per square (per 100 square 
feet).  Over the next several years, all of the other 
carriers followed suit.  Now there are at least two 
standards as to what totals a roof - reparability and 
number of hits per square.   

We’ve addressed reparability in the previous 
examples.  Utilizing the ‘hail hits per square’ 
standard (in determining whether a comp roof is 
totaled or not) is as follows:  On a 3-tab roof, you 
must have five hail hits per square (on separate 
field shingles) in a test square (100 SF area) to total 
a given face of your roof (North, East, South, or 
West).  Again, if you 
have a roof that has 
enough damage to 
total out two separate 
faces (out of four 
faces – North, East, 
South, or West) and 
those two faces account for at least 50% of the 
roof surface, then the roof is considered a total 
loss.  If the two faces account for less than 50% of 

the roof surface, but there are spot repairs needed 
on any of the remaining two faces of roofing, and 
collectively the two faces plus the spot repairs 
account for 50% of the roof surface, then the roof 
is considered a total loss.   

Laminate roofing is exactly the same, except 
seven hits per square must be present to total a 
given face.  Some carriers have arbitrarily changed 
the number of hits per square required to total a 
face of roofing, beyond the 5 hits on 3-tabs and 7 
hits on laminate shingles.  This is capricious in our 
opinion.  Regardless, in appraisal, an objective 
standard is used by the panel, not some whimsical, 
made-up internal standard that some carrier may 
desire. 

Realize that if you have a complex, ‘cut up’ roof 
with many faces, that all of the faces of the roofing 
are facing in one of four directions, (relative) North, 
East, South or West.  If an adjuster creates a test 
square (of 100 square feet) to determine the 
number of hits per square for that face, then that 
number of hits per square, is applicable to all 
roofing facing that direction, even if other parts of 
the roof are not contiguous to the test square face.  
Other offset roofing (like an attached garage for 
example) and even dormers and such that face in 
the same direction, are included in the calculation 
to determine whether 50% or more of the roof 
surface warrants replacement.    
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Chapter 17 - IS COSMETIC DAMAGE A COVERED 
LOSS? 
We are not attorneys and do not give legal advice.  
However, we ARE state licensed adjusters and 
handle claims this involve that question routinely, 
so we certainly can educate you about how we 
consider such questions.  We worded the particular 
question this way on purpose.  What is the second 
word in the phrase cosmetic damage?  That word 
is damage; and to put it bluntly - damage is 
damage.  A better way to ask this question would 

be: should 
property, that has 
been damaged (as 
defined by policy 
language), be 

repaired/ replaced if it is still functional?  The 
answer is: it depends on the policy language and 
whether you have a particular endorsement in 
place on that policy where you waived your right to 
claim cosmetic damage (on roof coverings) in 
return for a discount on your homeowner 
premiums.  This endorsement is commonly 
referred to as the cosmetic damage waiver.  What 
is the definition of a waiver?  A waiver is a legal 
term meaning that a party has voluntarily acted in 
a manner that relinquishes or surrenders a right 
that is (contractually) theirs.  In this case, if you 
have the cosmetic damage waiver endorsement, 
you have waived your right to claim cosmetic 
damage to your roof in exchange for the premium 
discount (typically a 20-30% discount).  You must 

have special roof 
covering (Class IV 
hail resistant 
roofing) to 

qualify for the discount and get the endorsement 
with its discount.   

Question: if an adjuster is contending that cosmetic 
damage isn’t a covered loss, then how can a 
homeowner waive a coverage (to get the discount) 
that an adjuster is saying does not exist?  To put it 
another way: if a given carrier is providing an 
endorsement that gives a premium discount in 
exchange for the homeowner waiving cosmetic 
claims on roof covering, why would they do that if 
cosmetic damage wasn’t covered in the first place?  
Answer: they cannot and would not.  The adjuster 
is almost certainly misstating the policyholder’s 
coverage – and possibly violating the Fair Claims 
Settlement Practices Act in doing so (knowingly 
misrepresenting to claimants and insureds relevant 
facts or policy provisions relating to coverages at 
issue).  Adjusters routinely agree to extend 
coverage to replace guttering with dings in them 
(cosmetic damage that still shed water as well as 
they ever have) all the time.  So why the double 
standard?  The answer is easy – COST.  Roofs cost A 
LOT to replace, that’s why!   

So, unless the 
policy language 
specifically states that cosmetic or nonfunctional 
damage is limited or excluded, it is included by 
default in the definition of property damage.  This 
begs the question - does an adjuster have the 
authority to omit, overlook, or dismiss damaged 
property that fits the definition of property 
damage in your policy language?  No they do not!  
Imagine if someone keys the side of your car. Your 
auto policy likely does not reference coverage for 
cosmetic damage, but because cosmetic damage is 
not excluded in the policy language, it is therefore 
included by default - likewise with homeowner’s 
policies. 
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You have been paying premium dollars to purchase 
coverage for any and all damage that fits inside the 
definition in the policy language all these years, so 
cosmetic damage is a covered loss. This means 
little dings in metal roofs or other dwelling building 
materials, any injury to the wood fiber on a wood 
shingle/shake roof (beyond compression marks) or 
fencing, chipped roof tiles, etc. are covered losses - 
contractually.  If you DO have the endorsement 
waiving cosmetic damage to your roof covering (so 
that you receive the discount) or other covered 
property, cosmetic damage to your roof covering 
would not be covered.  However, functional 
damage to the roof is covered.  Then the question 
is - is the damage is actually functional or merely 
cosmetic?  The determination of what is cosmetic 

versus what is functional can be a subjective one, 
so if you believe that your carrier is treating you 
unfairly, consider hiring us to get you results.   

Let’s say that you have a metal roof with hail dings 
on it.  Your adjuster states that the dings aren’t too 
bad so the carrier will not be paying to replace the 
roof.  Ask them this question: “How do you 
recommend that I make repairs to the damaged 
roof?  All covered, damaged property must be 
repaired or replaced.  Just how does he think that 
your roof can be repaired?  It cannot be, therefor 
the damage on your roof warrants replacement.  

There is an excellent article regarding these issues 
at:  www.propertyinsurancecoveragelaw.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.propertyinsurancecoveragelaw.com
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Chapter 18 – WHAT IS DEPRECIATION ALL 
ABOUT? 
Let’s look at a few definitions first.  An RC 
(replacement cost) policy is one that pays the 
consumer new for old.  For example, if you have a 
10-year-old roof and it is a total loss, you get the 
money for a brand new roof - new for old.  
Conversely, if you have an Actual Cash Value (ACV) 

policy, you have purchased a policy that pays old 
for old.  A common example of an ACV policy 
would be an auto policy.  Although ACV 
homeowner policies are sold as inexpensive 
alternatives to homeowners, they are a poor value 
if you ever have a loss.  The formula that carriers 
overwhelmingly use to determine the actual cash 
value of a loss is shown below:   

 

REPLACEMENT COST – DEPRECIATION = ACTUAL CASH VALUE 
 

How does depreciation work?  Once the carrier 
determines its liability for your claim (what they 
owe you), they will let you know by mail what 
they’re going to do.  Actual cash value, in regard to 
your home, works much like it does with the value 
of an automobile.  You’ve probably heard it said 
that if you were to purchase a new car from a 

dealership, when you drive it 
off the lot it depreciates in 

value.  If someone were to 
collide with your brand new car, 

its actual cash value is less than 
what it would cost to replace it 

with a new car - again because of depreciation.  It 
works that way with your house also.  Let’s say that 
your house has a roof with a life span of twenty 
years and its ten years old.  Because half its life 
expectancy is used up, it’s considered by the carrier 
as being worth half what a new replacement roof 
would be worth.  The same holds true for just 
about everything in your home.   

When policyholders purchase a replacement cost 
policy, virtually every insurance company does the 
same thing.  When you have a claim, they subtract 
the depreciation and initially send out an actual 
cash value (ACV) check – it’s in your policy.  If you 
have an RC policy, the carrier will be issuing at least 

two checks to you when replacing a covered loss.  
As shown in the formula above, the initial payment 
is the actual cash value (ACV) of the loss – the 
depreciated value.  The ACV amount is the total 
loss amount with depreciation withheld for age, 
wear & tear, or obsolescence.  The initial check that 
the carrier sends out has the depreciation 
subtracted out (held back) - that check is for the 
actual cash value of the item.  In such cases, you 
will note on your adjustment paperwork the total 
amount being held back and whether any of it is 
recoverable or not.  Typically you only have 365 
days from the date of loss to recover the 
depreciation amount being held back (commercial 
policies likely have different requirements) on RC.   

The carrier is required to send the check (for the 
depreciation being held back) once the work has 
been completed, unless you go over the 365 day 
contractual time limit.  All that has to be done is to 
send copies of any invoices or receipts over to the 
Agent, and they make sure that a check for the 
depreciation being held back is sent out from the 
company.  If repairs haven’t 
been completed within eleven 
months after the date of loss, 
don’t wait.  Contact your Agent 
in writing and request an 



70 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

extension to complete the repairs.  A 180-day 
extension will be allowed.  This extension is not 
automatic – you must write and request it before 
the 365 days expire.  If you do not request an 
extension and you exceed the 365 days to make 
repairs, your depreciation amount being held back 
may be forfeited, in accordance with your 
homeowner’s policy language. 

In the event that your cost to make repairs is less 
than their initial estimate, the carrier only owes 
you for what it actually cost you to make said 
repairs with materials of like kind and quality.  Your 
depreciation amount being held back will never 
exceed the amount actually and necessarily spent 

to repair or replace the damaged building 
structure(s). 

Contents are always paid at the lower ACV 
(depreciated) value unless you have purchased the 
RC contents endorsement – highly recommended. 

Note:  Insurance carriers are not allowed to 
depreciate repairs, only that aspect of your loss 
where property is being replaced.     

Carriers should only depreciate the material 
aspect of the cost to replace damaged property 
and not depreciate the labor or subcontractor 
profit part. 

Excessive or unreasonable depreciation can be 
dealt with inside the appraisal process. 
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Chapter 19 – WHAT EXACTLY IS A EDUCTIBLE 
ANYWAY? 
Your insurance company pays all claims minus the 
deductible you selected when you purchased your 
policy.  The deductible is the self-insurance portion 
of an insurance policy.  It works exactly like a co-
payment does when purchasing medication at a 
pharmacy.  With a prescription, a 
person goes to the pharmacy and 
pays their co-pay (ten bucks or 
whatever) out-of-pocket to the 
pharmacist.  They actually take a ten 
dollar bill out of their pocket and 
hand it to the clerk at the counter in payment for 
their co-pay (deductible).  This is their contribution 
toward purchasing the medication from the 
pharmacist - then the insurance company covers 
the rest.   

Some of our clients are shocked when they receive 
their carrier’s estimate of their loss and they have a 
huge deductible.  They remember their deductible 
being $1,000 or maybe only $500.  Most carriers 
have recently changed their deductibles to a 
percentage basis.  Most are 1% and some are 2%.  
One percent of what?  It is not 1% of your loss, it is 
1% of the policy limits of the dwelling.  Let’s say 
your homeowner’s policy has a residential dwelling 
policy limit of $150,000.  That means that they 

have calculated that it will cost you $150,000 to 
rebuild your home, in the event of a total loss by 
fire, back to its pre-fire condition, using materials 
of like kind and quality, for the same use and 
occupancy.  So your 1% deductible, in this case, will 
be 1% of $150,000, or $1,500. 

Deductibles work precisely the same way with 
property damage claims.  You pay your 
contactor (out-of-pocket) your co-pay (the 
deductible) and the insurance company 
pays for everything else (covered losses), 
up to the policy limits that was purchased.  
The deductible is your contribution 

towards paying for the restoration project from 
your contractor and then the insurance company 
covers the rest.  You actually have to come out-of-
pocket - write a check and pay your contractor the 
deductible amount.  Technically, the carrier owes 
you nothing until you pay your contribution – much 
like a pharmacist will not give you the medication 
until you pay him your co-pay first. 

We have an entire chapter of contractors eating 
deductibles and other similar schemes.  All of these 
are illegal – they violate statutory laws on the 
books.  Read the chapter titled AVOID THE FREE 
ROOF SCAM for more information and links to the 
actual laws on the state website.
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Actual cash Value: $6,000 - The depreciated (ACV) 
value of the roof; 

Deductible: $2,000 - Penny’s co-pay – her  

contribution for the work to restore her damaged 
property. 

Initial check: $4,000. 

 
As stated previously, Penny does not receive a 
check for $10,000 up front.  Here’s what the policy 

language (in a standardized homeowner’s policy) 
states about how the checks are issued:  

We will pay only the actual cash value of the damaged building structure(s) until repair or replacement 
is completed.  Repair or replacement must be completed within 365 days after loss unless you request 
in writing that this time limit be extended for an additional 180 days.  Upon completion of repairs or 
replacement, we will pay the additional amount claimed under replacement cost coverage.

 
This means that in Penny’s case her carrier will 
send her the actual cash value (depreciated value) 
payment minus her deductible - that’s $4,000 up 
front.  As long as Penny completes the work and 
requests the depreciation amount being held back 
(thus called the hold-back) within 365 days from 
the date of the loss (not from the date of issue of 
the first check), they will send her the depreciation 
amount being held back.  

 Penny, being the shrewd consumer that she is, put 
her roof project out for bid.  She got three 
estimates, the cheapest being $7,500.  She paid El 
Cheapo Stinko roofers a $4,000 (her initial check) 

down payment.  She plans on collecting the $4,000 
in depreciation being held back from the carrier 
and adding it to her $4,000 first check.  She plans 
to pay her contractor the remaining $3,500 (out of 
her $4,000 hold-back check) and put a cool $500 in 
her pocket without having to pay any deductible.  
Penny believes that she is a genius – she is not – 
her plan will not work. 

Here’s the rub:  Once Penny’s cheap contractor 
finishes the work and invoices her, she requests 
the hold-back.  The carrier will ask her for either a 
receipt or final invoice from her contractor.  They 
could (and very well may) even request copies of 
cancelled checks that she made out to the 
contractor for the work – this is not nearly as 
uncommon as people believe.  

Oops – Penny is in a bind, 
especially if they ask for 
copies of cancelled checks.  
Penny has a receipt for 
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$7,500, not $10,000, if her cheap roofer gave her a 
receipt at all.  She has a decision to make, being on 
the ball, realizes that if she sends in the $7,500 
receipt that her contractor gave her for the work, 
the carrier is only obligated to send her an extra 
$2,500, not the full $4,000 being held back.  $7,500 
invoice - initial check $4,000 = $3,500 (minus her 
$2,000 deductible) = $1,500 second check, NOT 
$4,000.  Wow - she’s only getting another $1,500 
from the carrier.  She will still be $2,500 short.   

Penny is reimbursed for only what she actually  
spends and not one cent more.  Penny realizes that 
she’s in a bind.  The insurance industry knows full 
well how consumers think when a substantial 
amount of money is put into their hands.  People 
want to game the system and keep some of that 
money for themselves – carriers are not stupid. 

Here’s the policy language that creates this 
agreement (emphasis mine): 

 

Upon completion of repairs or replacement, we will pay the additional amount claimed under 
replacement cost coverage, but our payment will not exceed the smallest of the following: 

(1) the limit of liability under this policy applicable to the damaged or destroyed building 
structure(s); 

(2) the cost to repair or replace that part of the building structure(s) damaged, with material of like 
kind and quality and for the same use and occupancy on the same premises; or 

(3) the amount actually and necessarily spent to repair or replace the damaged building 
structure(s). 

 

 

Basically, this policy language states that the 
carrier limits their payment to Penny to an 
amount not to exceed how much it actually 
cost her to repair the damage with materials of  
like kind and quality - never to exceed the 
policy limits.  In Penny’s case, this 
is $7,500 since this is how much 
El-Cheapo-stinko roofing company 
charged her to replace her roof.  
So Penny thought that she was 
going to put a cool $500 in her pocket from this 
claim and not have to pay her $2,000 
deductible.   

It Gets Even Worse for Penny 
Penny likely got a substandard, maybe even 
illegal (not to code) roof because any 

contractor that offers to perform work for a 
deeply discounted rate less than insurance 
company pricing almost certainly cuts corners, 
doing cheap work to help offset the cost of the 
discount that they gave Penny.  Would you do 

work that’s worth $10,000 for only 
$7,500?  Perhaps if you were 
desperate.  Who knows if her roofer 
cut corners – Penny certainly does 
not!  We have caught El-Cheapo-

stinko roofers even putting seconds (factory 
rejects) on unsuspecting consumers’ roofs.  A 
‘second’ is a shingle that did not pass the 
manufacturer’s standards to bear their name, 
so they sell them out back of the plant without 
their name on them – they have no wrappers 
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on them.  This is not an uncommon practice with the El-Cheapo-stinko roofers of the world.   

Caveat Emptor – Buyer Beware  

There Is No Such Thing as a Free Lunch  

If It Sounds Too Good to Be True, It Likely Is! 
 

Her gears are turning now – Occasionally, it 
occurs to homeowners like Penny that they 
could falsify a receipt or final invoice and collect 
the entire $5,000 hold-back.  There are even 
contractors out there who will not only suggest 
policyholders do this but even suggest it and 
assist them with such activity.  Here is where 
people really get themselves into trouble.  By 
participating in activity such as this, you are 
committing insurance fraud.   If the amount in 
question exceeds $1,500, such is the case with 

Penny, it is a felony.  People who commit 
felonies are sent to the penitentiary - 
sometimes for extended periods of time.  And 
the judge may add onto your sentence a 
substantial fine.  If you mail, FAX or possibly 
even email the fraudulent 
invoice over state lines, 
then that also may be wire 
fraud on top of the 
insurance fraud – what a 
mess. 

Here is the law and penalties regarding insurance fraud: 

www.statutes.legis.state.tx.us/Docs/PE/htm/PE.35.htm 

Here is the law and penalties regarding mail/wire fraud: 

www.federalcharges.com/texas-wire-fraud-charges-penalties/ 
 

 These penalties are substantial – it simply is 
never worth the risk.  
In the interest of full 
disclosure, 
occasionally a carrier 
may forget to ask 

some policyholders to provide a receipt or final 
invoice before sending them the hold-back.  
Although this infrequently happens, are you 
going to bet (your freedom) that you will be 
this fortunate?  Of course, you could go ahead 
and simply ask your adjuster or agent whether 
your carrier requires a receipt or final invoice to 
get the depreciation being held back.  But this 
will be a neon sign over your head about what 

you are planning.  Of course, they’ll know why 
you’re asking that question.  They deal with 
these issues every day - day in and day out, and 
they are not stupid.  They know many 
homeowners are trying to game the system. 

But my adjuster told me that I SHOULD put the 
work out for bid! 
Of course they 
did – that’s what 
they’re taught to 
say by their 
managers.  You 
putting your roof out for bid substantially 
increases the profit for the carrier.  Think about 

http://www.statutes.legis.state.tx.us/Docs/PE/htm/PE.35.htm
http://www.federalcharges.com/texas-wire-fraud-charges-penalties/
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claim.  They do great work for a fair price – at 
or near fair market pricing.  Since they are not 
working on the cheap, they aren’t tempted to 
cut corners performing work for you.  They are 
insured and they train their workers to be 
hyper-safety conscious. 
2. All others:  These are sometimes called 
mushroom roofers (often gypsies) – they’re 
called mushroom contractors because they pop 

up overnight.  
Mushrooms 
are a fungus, 
by the way.  
They wilt in 
the sunlight 

shortly after they appear.  Non-professionals 
HAVE to give discounts.  It’s the only way they 
know how to acquire customers, and 
sometimes they have to offer deep discounts.  
Rather than providing greater value to the 
policyholder, they always simply lower their 
price - and now we see that there is no 
advantage to either Penny or you in getting a 
discount from one of these swindlers.   
Professionals do not work on the cheap.  How 
would you like it if someone offered to pay you 
for work at 75% of the fair market rate where 
you work?  What kind of work would you be 
tempted to do for the reduced payment?  What 
about the average worker out there who feels 
like they’re getting stiffed 25% off the fair 
market rate?  Think about this - carriers do not 
overpay for property damage.  They thoroughly 
research precisely what the fair market price is 
for any given locale, varying from month to 
month.  If they tell Penny that the fair market 
value of her roof is $10,000, then even a $9,500 
bid should cause Penny cause for concern.  

Why would a reputable contractor be charging 
less than insurance prices?  Insurance 
companies love consumers getting 
discounts from contractors, 
because the discounts always 
revert back into their pockets.  
Now, do you see why the carrier 
recommends that you get three 
bids?  By the way, the typical front-line adjuster 
hasn’t thought this the whole way through 
either, but their boss certainly has.   

THE TEMPTATION IS OVERWHELMING. The 
temptation for contractors to cheat and cut 
corners when performing work on the cheap on 
your property is especially prevalent on roofing 
jobs.  As a former General Contractor, I was 

acutely aware that roofing 
contractors could easily take 
shortcuts doing a roofing job 
because unless you are watching 

them continuously (assuming that 
you know what you’re looking for), it will 
almost always go unnoticed.  Unscrupulous 
roofers are well aware that the average 
consumer could sit under a shade tree in their 
front yard all day long and watch their every 
move and likely not be aware that they are 
cutting 
corners.  GCs 
know that it is 
far easier to 
cut corners on 
roofing than 
on any other 
trade – BY FAR!  Again. the temptation is 
overwhelming for some roofing contractors.  
That’s why ‘discount roofers’ have notoriously 
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poor reputations, much like life insurance and 
used car salesmen.   

By hiring a truly professional contractor that is 
not offering any discounts to lure in 
unsuspecting customers, the 
chances of the contractor being 
tempted to take shortcuts with your 
job is virtually eliminated.  By hiring 
one of our pre-screened, recommended 
contractors (select the ‘LOCATING A 
COMPETENT, REASONABLY PRICED 
CONTRACTOR WHO YOU CAN TRUST ’ chapter), 
you have an excellent chance of getting a true 
professional that you can trust to do the right 
thing, every time while serving you.  If your 
contractor referred you to this website, then 
they are likely one of our recommended 
contractors.  If you’re unsure, email us and ask. 

Another huge 
benefit of hiring a 
true professional: 
There is one more 
significant benefit 
for hiring a 
professional 
contractor.  You will 
actually get a fair 
settlement that 
includes ALL of the 

damage that you sustained, not just that which 
is easy to see and document.  Based upon our 
experiences over the last few decades handling 
claims, the typical unscrupulous carrier’s initial 
offer to settle the claim comes to only about 
60-70% of what a homeowner is actually due.  
The same holds true in commercial claims as 
well.   

How can this be?  It’s simple.  As stated before, 
an insurance claim is nothing more than a 
financial negotiation, not that different from 

purchasing a car or a home.  The 
carrier makes you an initial offer to 
settle a claim just like a prospective 
home buyer makes an initial offer to 
buy a home.  The seller of the home is 
in no way obligated to accept the first 

offer that comes along.  In fact, if he does, he 
will be thought of as a simpleton.  Likewise, if I 
ever have an insurance claim, there is no way 
that I’m simply going to lie down and accept 
whatever initial offer my insurance carrier 
happens to feel that I might accept.  I would do 
my own thorough inspection, not a cursory one 
like many, super-busy adjusters perform.  I 
would pay special attention to areas where I 
know from experience hidden damage is 
typically found.   

But since you don’t have our experience, you 
can hire one of our personally pre-screened 
and trained contractors to do this for you.  They 
will be super thorough and make sure that 
every single thing is accounted for in their 
estimate of damage.  Again, if you were 
referred to this website by a contractor, then 
they are likely one of our preferred contractors 
who we consult with.  If you’re not sure, email 
us the contractor’s name and we’ll let you 
know.   

Don’t be surprised if a true professional 
contractor’s estimate is more (many times 
significantly more) than what the carrier is 
offering to settle your claim – again, the carrier 
is making an offer to settle.  If you have hired a 
professional contractor and your carrier is 
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lowballing your claim, then hire us and invoke 
the appraisal clause of your policy.  The carrier 
must pay the fair market rate for the work 
necessary to restore your home to its pre-storm 

condition, using materials of like kind and 
quality.  In appraisal, we will arrive at a price 
that allows you to do just that!  
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Sec. 27.02.  CERTAIN INSURANCE CLAIMS FOR EXCESSIVE CHARGES.  

(a)  A person who sells goods or services commits an offense if:

 (1)  the person advertises or promises to provide the good or service and to pay:

  

(2)  the good or service is paid for by the consumer from proceeds of a property or casualty insurance 

policy;  and

(3)  the person knowingly charges an amount for the good or service that exceeds the usual and 

customary ch

part of the applicable insurance deductible paid by the person to an insurer on behalf of an insured or 

remitted to an insured by the person as a rebate.

(b)  A person 

(1)  submits a claim under the policy based on charges that are in violation of Subsection (a) of this 

section;  or

(2)  knowingly allows a claim in violation of

person promptly notifies the insurer of the excessive charges.

(c)  An offense under this section is a Class A misdemeanor.

Added by Acts 1989, 71st Leg., ch. 898, Sec. 1, eff. Sept. 1, 1989.
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This has been the law in Texas since 1989.  Yes, 
yes we know that unscrupulous roofers violate 
this law all day long every day.  But why run the 
risk of imprisonment and significant fines?   
People speed every day as well -   This is 
actually illegal.  Eventually just about everyone 
gets caught.   
ALL THREE of the following schemes are 
Illegal! 

There are three basic variations of this scam – 
they are all illegal (I have included the 
applicable part of the statute for each):    
1. ‘Contractor eating your deductible’ scheme 
(Violation: promise to pay deductible 27.02 
a1A), 

2. ‘Inflated invoice’ scheme (Violation: person 
knowingly charges amount exceeds customary 
charge 27.02 a3), and  
3. ‘Yard sign advertising 
reimbursement/allowance’ scheme (Violation: 
rebate amount equal to deductible 27.02 a1B). 

Please take the time to read over the law, 
because you (and they) are definitely 
committing a crime if you agree to any of them.  
Besides, why would you want to do business 
with a criminal?  Would you want to do 
business with a criminal that is persuading you 
to commit a crime? 

IT IS ILLEGAL FOR A CONTRACTOR TO EAT OR REBATE YOUR DEDUCTIBLE – PERIOD! 

IT IS ILLEGAL FOR A CONTRACTOR TO REBATE YOUR DEDUCTIBLE – WHETHER  
THEY DO IT THROUGH A YARD SIGN ALLOWANCE OR OTHER MEANS – PERIOD! 

IT IS ILLEGAL FOR A CONTRACTOR TO INFLATE THEIR PRICE  
TO ABSORB YOUR DEDUCTIBLE – PERIOD! 

IF A CONTRACTOR EATS OR REBATES YOUR DEDUCTIBLE, 
THEY ARE ENGAGING IN A CRIMINAL ACT.   

DO YOU REALLY WANT TO HIRE A CRIMINAL TO RESTORE YOUR HOME? 
MANY PROSECUTERS WILL PROSECUTE THE CONSUMER FOR  

PARTICIPATING IN THIS SCHEME - IT IS REFERRED TO AS EITHER  
COLLUSION OR CONSPIRING TO COMMIT A CRIME 

WHY RISK PRISON TIME? 

 

Contractors who enter into contracts 
with consumers where they agree to 
eat, rebate or absorb the deductible 
are committing a Class ‘A’ 
Misdemeanor in Texas (where we are 
based) and are likely committing a 

crime in other states as well.  Likewise, 
a consumer who participates in this 
scheme is committing a crime as well.  
They both risk being arrested for a Class 
‘A’ Misdemeanor in Texas.   
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LET’S GO OVER HOW EACH IS PERPETRATED 
ON UNSUSPECTING CONSUMERS:  
Eating Deductibles - A Different Twist for 
Penny Wiese to Game the System.  Some 
contractors will agree to subtract the amount 
of a property owner’s deductible from their 
final price so that the Insured is able to get the 
work done with no money out of pocket.  
Consumers jump at the apparent opportunity 
without thinking it through, believing that they 
are getting a deal and sometimes even 
believing that they are putting cash in their 
pocket in the process.  This is the same con 
game that Penny Wiese involved herself in 
before (coming from a different angle) to get 
her to sign with them for the work and here’s 
why:   

Recalling Penny Wiese’s 
claim, she’s 
contemplating hiring a 
roofing contractor 
named El Cheepo’s 
contracting.  Again, Penny’s 
adjuster has estimated the cost to replace her 
roof at $10,000 and she has a $2,000 
deductible.  Her depreciation is $5,000.  If 
Bruno with El Cheepo agrees to eat Penny’s 
deductible (essentially, discount the price of 
her roof by $2,000), then Penny would 
supposedly not be out-of-pocket for her 
deductible, right?  She erroneously believes 
that she’s getting a $10,000 roof for $8,000.  
Let’s recap what Penny received from the 
carrier initially:  $10,000 (RC) minus $5,000 
(depreciation) minus $2,000 (deductible) = 
$3,000 (ACV payment).  Penny believes that 
once the work is completed, she will recover 
her entire $5,000 depreciation being held back 

to pay the contractor off and she will be out of 
pocket nothing.  Let’s see how things ACTUALLY 
play out for Penny.     

Again, once the work is completed and Penny 
writes her carrier requesting the depreciation 
being held back, her adjuster is naturally going 
to ask for a final invoice and maybe even want 
to see copies of cancelled checks.  They 
definitely will ask for these items if they suspect 
that her contractor is playing the ‘eating 
deductible scam.’  Carriers see the advertising 
out there after a storm just like consumers do 
and they keep a pretty comprehensive list of 
contractors attempting to game the system by 
eating deductibles.  Penny hadn’t considered 

that they’d ask for proof of payment.  
Again, she’s in a bit of a jam - If 

she sends them her contractor’s 
invoice for what she paid for 
the roof ($8,000), then that’s 
all she’s going to get – not the 
full $10,000.  Her deductible is 
subtracted out (the invoiced 

amount of $8,000 minus her deductible of 
$2,000) and she gets $6,000 for her loss, not 
$8,000.  She is still $2,000 short – the value of 
her deductible (her co-pay).   

What Penny doesn’t realize until it’s too late is 
that the second she hired the roofer who 
charged $8,000, the insurance replacement 
cost changed from $10,000 down to $8,000 and 
she still owes her $2,000 deductible.  In effect, 
she has saved her insurance company $2,000 
by taking $2,000 of quality out of her roof job 
and she still owes her deductible.  This is why 
the deductible is called the Insured’s 
contribution, because that’s precisely what you 
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are doing – actually contributing.  You must 
actually come out-of-pocket the amount of 
your deductible and pay it to your contractor.    

Inflated Invoice Scheme 
The way this scam 
works, the contractor 
offers to fraudulently 
inflate his invoice the amount of your 
deductible.  The consumer is tempted to send 
in a false invoice showing that she paid the full 
RC amount PLUS her deductible to the 
contractor - $12,000 in Penny’s case.  In 
addition to violating Section 27.02 of the Texas 
Business & Commerce Code, this is also 
insurance fraud.  If the amount exceeds $1,500, 
it is a felony.  That means that Penny could be 
doing time in the ‘big house’ - the penitentiary.  
The penalty for a 3rd degree felony (the lightest 
felony) in Texas is 2-10 years in the pen.  In 
addition to imprisonment, an individual judged 
guilty of a felony in the 3rd degree may be 
punished by a fine not to exceed $10,000.  
Penny could even get both, the prison time and 
the financial penalty.  It simply isn’t worth the 
gamble.  Do what you’ve obligated yourself to 
do and pay your deductible out of pocket – it’s 
what you have contractually obligated yourself 
to do anyway.   

Using the previous 
example of Penny 
Wiese: Replacement 

cost of the roof:  $10,000 – The 
amount it will cost to replace Penny’s roof 
using materials of Like Kind and Quality (LKQ). 

Applicable depreciation: $5,000 - If Penny has 
a roof with a 20-year life expectancy, and it’s 10 

years old, then the carrier will likely depreciate 
the roof 50% or $5,000; 
Actual cash Value: $5,000 - The depreciated 
(ACV) value of the roof;  
Deductible: $2,000 - Penny’s co-pay – her 
contribution for the work to restore her 
damaged property. 
Initial check: $3,000. 

So, the contractor inflates their final invoice to 
$12,000; $10,000 for the roof and $2,000 to 
reimburse you for your deductible.  The 
contractor hasn’t created a legitimate invoice 
for $12,000 worth of work, they are simply 
inflating the price to whatever they want to 
make by the amount of your deductible.   

These scam is not the same as a reputable 
contractor creating an invoice for $12,000 of 
legitimate work for legitimate damage to 
repair $12,000 worth of legitimate damage - 
when the carrier is offering a low-ball $10,000 
to settle the claim.  In this scenario, their 
estimate has legitimate, reasonable line items 
and pricing that they can justify and Penny is 
still out of pocket for her deductible – $2,000 in 
this scenario.     

The Yard Sign Advertising 
Allowance/Reimbursement Scheme  
In this scam, a roofing 
contractor will bill the 
consumer for the full 
replacement value 
cost (RVC) of the roof, 
and charge you a 
retail price for the work without subtracting out 
any of your deductible.  The twist is that the 
contractor promises to reimburse you (give you 
a discount for an advertising allowance) for 
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your out-of-pocket expense (the deductible) in 
exchange for an advertising fee for placing a 
sign in your yard advertising their services.  
Once you’ve paid your contribution, the 
deductible, the carrier pays the balance, the 
contractor writes you a check for an amount 
equal or close to your deductible.  Another 
variant, is that they bill for the full price and 
once the carrier has paid, they use a ‘change 
order form’ (a legitimate construction form) to 
carry out an illegal act.  After the carrier has 
been billed, they change the amount of your 
final bill, using the change order 
form, to an amount equal or near to 
the RC payment minus your 
deductible.  Sometimes they simply 
subtract the deductible and give you 
one invoice and the carrier a 
fraudulent one.  In the end, the 
consumer doesn’t have to come out of pocket 
anything to pay their deductible, and the 
carrier will receive an invoice which does not 
reflect your actual cost to replace your roof.  In 
this insurance fraud, the insurer foots your 
deductible costs.  This deductible rebating 
scheme is obviously insurance fraud and is 
illegal – click the link below and read what the 
law says regarding rebating a deductible. 

www.statutes.legis.state.tx.us/Docs/BC/htm/
BC.27.htm 

If you’d like to see if the yard sign 
reimbursement offer is legitimate or not, ask 
the contractor if they’d pay you (or your 
neighbor) an advertising fee (equal to 
your/their deductible) for the placement of 
their yard sign without you hiring them to 
replace your roof.  They understandably will 

decline.  So obviously, simply placing a yard sign 
in your front yard is not worth what they claim 
to be paying for their advertising – it is a scam 
and it is illegal.   

There is actual a legal variant of the ‘marketing 
fee deal’ that a few legitimate contractors do.  
For the process to be legal, the contractor 
enters into a separate contract with you (with 
separate paperwork from the work contract) 
agreeing to pay you a contractually agreed 
dollar amount for every referral that contracts 

with them.  You still pay your entire 
contribution (the deductible) up front 
and are not rebated any of it.  You will 
be paid the agreed dollar amount for 
each referral, typically after your 
referral has had all the work 
completed on their property has paid 

the contractor in full for the work.  The referral 
fee is rarely the same as your deductible.  You 
would likely have to send them two or three 
referrals to collect enough referral fees to 
break even for your out-of-pocket expenses.  
Again, for this to be legal, there has to be a 
separate marketing/advertising contract (with 
actual, physical paperwork), and the referral 
fee cannot be the same as your deductible, it 
cannot have ANYTHING to do with your 
deductible whatsoever.  If this is a legitimate 
offer, they will be happy to pay anyone the 
same referral fee for one or more referrals 
whether they are performing any work for 
them or not.  They will obviously want to place 
their sign in your yard if they are performing 
work for you, but the sign is of no consequence 
regarding the advertising/referral agreement. 

http://www.statutes.legis.state.tx.us/Docs/BC/htm/
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THIS IS IMPORTANT – READ THIS - How 
would you like to be in the roofing business 
(an honest contractor) and have to 
compete with so-called roofers (con men) 
that are eating, rebating or absorbing 
deductibles, illegal or not?  It’s like trying to 
compete with a business competitor and they 
are offering a ‘no-out-of-pocket’ incentive that 
you cannot offer?  This is very difficult on 
honest contractors and some even give in and 
eat deductibles themselves to keep food on the 
table.  They do everything else honestly and 
reliably, but they succumb to the pressure, 
imposed by consumers, to match the con 
artist’s offer to eat their deductible.  Yes, 

imposed by consumers!  
This is a shakedown.  The 
con artist comes knocking 
on a consumer’s door and 
offers to eat their 
deductible and they don’t 
contract with anyone yet.  
When they’re talking with 

the honest contractor, they mention that they 
have another contractor willing to eat their 
deductible and they expect the honest guy to 
match the offer to win their business.  What  

unethical pressure – the consumer is 
trying to force an honest businessman 
into conspiring with them to commit a 
crime – knowingly or not.  It is unethical 
AND illegal – remember, ignorance of a 

crime is no excuse!  If the honest contractor is 
hungry enough, they may very well relent.   

Realize, the relationship between you and your 
contractor is a two-way street – honesty goes 
both ways!  Unscrupulous consumers are the 
source of this scam – the scam roofers wouldn’t 
make the offer if consumers refused to 
participate in illegal activity.  P.T. Barnum used 
to say that he can con any man except for an 
honest one.  An honest consumer isn’t 
expecting something for nothing.  He 
understands that there is no such thing in this 
world.  PLEASE DO NOT DO THIS TO HONEST, 
HARD-WORKING PEOPLE! 
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Chapter 22 - HOW TO AVOID BEING 
SCAMMED 
Warning Signs: 
High pressure salesman knocks at your door.  
Legitimate contractors may hire someone to 
knock doors, but they do not hire high pressure 
salesmen. 

Limited time offer pressure to 
hire the company at an 
unbelievably great price.  
Legitimate contractors do not 
pressure you to sign today or lose 
the offer. 

Down payment significantly in excess of the 
cost of materials.  Once the materials are 
dropped off on your property, the law says they 
are yours.  So legitimate contractors charge the 
cost of the materials and delivery up front so 
that they aren’t vulnerable to shifty property 
owners – there are some out there, you’d be 
surprised.  

Contractor is not local. No all storm chasers 
(Travelers) are illegitimate, but a question to 
ask yourself is will they be around a year or 
more if there is a warranty issue – a leak?  
Travelers (Gypsies) follow the most recent 
damage looking to make a quick buck off 
unsuspecting consumers who may or may not 
have hail and/or windstorm damage.  

Tips to avoid being scammed – perform your 
due diligence (inspect what you expect): 
Always get the contractor’s business 
address and office phone number.  Call 
and/or visit the company to confirm 
that they do exist and employ the 
person you have talked to.  If they have 

an office, all the better.  Back when I was 
starting out as a General Contractor, I had a 
small operation and I officed out of my home.  
Just because a contractor is small, doesn’t 
mean that they are shifty.  

Ask to see the salesman’s Driver’s License.  
Watch their facial expression and 
body language when you ask for 
it.  If they are legitimate, they’ll 
be happy to show you their 
Driver’s License.  Are they from 
out of state?  If so, their company 

may very well be a storm chaser – but not 
always.   

Always ask for local references.  Ask the 
contractor for a reference where there was a 
leak and they honored their warranty and took 
care of the customer.   If they state that none 
of their roofs ever leak, they are lying.  Good 
roofers have somewhere between 1-5% of their 
roofs leak – typical small leaks - this is within 
industry standards. Actually call their 
references and ask the references their opinion 
about the contractor.   Ask the referral that had 
the leak how responsive the contractor was to 
the warranty call. 

Check to make sure they have their contractor 
license/registration.  Some states, like Texas 
(where we are located), they do not require 
Roofers or General Contractors to be licensed – 
that is unfortunate.  Many cities do require 

contractors to be registered with them 
though - call your city and find out.  Some 

states do require that contractors be 
licensed – Roofers, General Contractors, 
etc… Click HERE to determine what 
contractor’s licenses are required in your 
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of the sale, 2 the name and address of the 
merchant, and 3 a statement of your right to 
cancel the contract which includes the address 
where you send your cancellation notice.  If you 
go to their office, the law does not apply.  If 
they do not have any three-day right of 
recession paperwork, then they are skirting the 
law. 

What Should You Do? 
First be honest yourself 
and don’t expect 
something for nothing 
– see the last paragraph 

in the previous chapter.  The only way scams 
work and con artists proliferate is because 
consumers are trying to game the system – 
trying to get something for nothing.  There is 
no such thing as something for nothing in this 
world.  So if consumers refuse to play their 
game, we will all choke them out and the con 
artist will go elsewhere and do something else.  
The reason why these guys proliferate, is 
because consumers are tempted to game the 
system. 

If you are not sure about the contractor you’re 
about to hire, consider hiring one of our 
personally pre-screened and trained 
contractors to perform the work for you – see 
the chapter titled ‘LOCATING A COMPETENT, 
REASONABLY PRICED CONTRACTOR WHO YOU 
CAN TRUST’.  Again, you and the insurance 
industry aren’t the only victims of these scams.  
Honest, reputable contractors struggle to 
compete in a marketplace full of deductible 
eating/rebating programs.  So, those 
contractors that follow the law and refuse to 
offer such deductible programs, can find 

themselves to be victims of these scammers as 
well.  Here are some additional thoughts: 

Don’t be in a hurry.  Take your time and select 
an honest, reliable competent contractor to 
restore your 
home to its 
pre-storm 
condition – or 
you’ll wish you 
had.  You cannot believe the horror stories that 
we have heard (and atrocious work that we’ve 
seen) over the years because consumers make 
a knee-jerk decision on selecting a contractor. 

Word of mouth. Ask your friends and neighbors 
what remodeling/restoration contractors that 
have recently used that they would 
recommend.  Ask them how the experience 
went.   

Know and understand the work the contractor 
is going to perform - Understand what work is 
part of your claim, and what work may require 
special skills or materials.  You also want to 
make sure they are not going to take any 
shortcuts such as not tearing off your existing 
layer of roof when the carrier is paying for it, 
not replacing roof flashings, etc.  

Get the most information upfront that you can 
about material manufacturers - Look at ratings 
and prices of different roofing products and 
know what the contractor is going to use – 
some are better than others.  

Perform your own 
inspection – Watch the 
roofers work - use 
binoculars.  Once they 
are finished, go up into 
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the attic and look around.  Especially check to 
make sure that the furnace and water heater 
flue (exhaust) pipes haven’t been separated (at 
the joints) inside the attic.  Check out this 
PHOTO – the fifth from the top.    This could 
potentially leak poisonous gas (carbon 
monoxide) into the living area.  

Get a lien release from the 
contractor - This will protect you 
from a sub-contractor or a material 
supplier once you have paid the 
contractor in full and they are 
slow in paying the labor or for the 
materials.  Basically, if the contractor has 
collected your money but hasn't paid their 

labor or the material jobber for the supplies, 
you will likely be liable for what is unpaid if you 
fail to obtain a lein release..  

Post work inspection -- Ask the contractor if 
they allow for –or- if it is standard practice, for 
them to allow a manufacturer's rep or industry 

organization member to come after the 
work is finished to do an inspection to 
ensure the work is up to manufacturer 

and/or industry standards.  We have 
very experienced professionals that will 

perform a post-job inspection for a fee.  

It is always better off not to be penny wise and 
pound foolish."  
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Chapter 23 - LOCATING A COMPETENT, 
REASONABLY PRICED CONTRACTOR WHO YOU 
CAN TRUST  
It is the homeowner’s responsibility to select 
the contractor of their choice to perform the 
restoration work.  You were likely referred to 
our website by your contractor.  If so, then we 
probably consult with them already and you 
know you’ve got a good one.  
Again, if you’re not sure 
whether the contractor who 
referred you to our website is 
one of our pre-screened, 
recommended contractors, 
email us their company name 
and we’ll let you know.  If you were not 
referred to this website by a contractor, ask us 
to refer one to you.  We know many very 
competent, reliable, honest contractors who 
are experts in different types of construction 
and restoration work.   

Strongly consider hiring a General Contractor 
to oversee the project.  You have a right to hire 
a GC on insurance claims.  Back in the chapter 
‘CLAIMANT OBLIGATIONS‘, we listed the thing 
that the insurance contract (your policy) 
requires of you.  Notice that acting as your own 
general contractor for free is not on the list.  
Once you have paid your premium and have 
complied with all the conditions of the policy, 
the carrier cannot make you do 
anything else.  By hiring a GC, 
they will oversee your project 
and make sure that it is 
performed properly and in the 
correct sequence.  GC’s know 
reputable roofers, painters, 
gutter companies, etc.  See the 

chapter titled ‘WHAT IS OVERHEAD AND PROFIT 
ALL ABOUT?’ for more info regarding General 
Contractors.   

Note: A GC can always hire your favorite roofer 
to remove and replace the roof. 

Hiring Roofers directly.  The contractors who 
perform work using ‘best practices’ to industry 

standards (and carry insurance 
to protect themselves and their 
clients from accidents) are the 
guys who you want working on 
your home.  The El-Cheapo 
contractors will almost certainly 
be cutting corners, maybe 
installing seconds and will not be 

carrying insurance to protect you in the event 
of some unexpected occurrence – although 
they may carry fake certificates implying that 
they do.  If someone shows you an Acord 
Certificate stating that they are insured, email 
us and we’ll give you instructions on how to 
verify whether the certificate is valid or a fake. 

We have a number of pre-screened, 
recommended contractors who we have 
consulted with and have trained in person.  
These highly trained contractors don’t just 
claim to specialize in insurance claim work; they 
are well-trained professionals who truly DO 
specialize in doing exactly what we 
recommend.  Professional contractors take the 

extra time to do their due 
diligence to locate damage that is 
commonly overlooked by the vast 
majority of inexperienced 
contractors and adjusters.  The 
following is a sampling of 
commonly overlooked property 
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damage: 
1. Structural racking/movement due to the 

force of wind; 
2. Tension bending; 
3. Micro-fracturing; 
4. Internal fracturing and/or tearing; 
5. Harmonic resonance damage; 
6. Black-water damage; 
7. Trapped water under roof 

coverings, especially on flat 
roofs;  

8. Wind borne and/or rain 
borne acidic/alkaline 
deposits; 

9. Ballooning (structures, walls, roof 
coverings); 

10. Wind-delaminated mastic bonds at the butt 
of shingles; 

11. Bruised/scarred shingles; 
12. Wood shingles that require replacement 

but do not have splits; 

13. Micro-fractured metal; 
14. Metal roofing with damage at seams 

compromising its water repellency; 
15. Hail and debris hit/delaminated EPDM; 
16.  Hail and debris hit/delaminated poly-foam; 
17. Hail and debris hit collateral damage; 
18. Hail and debris damaged AC cooling 

coils/coil coatings; 
19. Glass etching or pitting damage 
due to windblown debris; 
20.  Windblown debris pitting 
collateral damage that detrimentally 
affects factory finishes, and 

21. Windblown debris chipping siding & 
window trim (factory) finishes.  

Again, these are just samplings of the many 
types of property damage that the typical 
inexperienced adjuster or contractor overlooks 
that we do not, and we train our preferred 
contractors not to either. 
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Chapter 24 - UNFAIR CLAIM SETTLEMENT 
PRACTICES ACT – 28 TEXAS ADMIN. CODE § 
21.203 
Your insurance carrier is prohibited from using 
unfair claim settlement tactics - the legal term 
is unfair practices.  Since our company is based 
in Texas, we will refer to the Texas 
Administration Code, although 
most states have a version of 
this law – 28 Texas. Admin. 
Code § 21.203 defines the law 
by listing prohibited practices.  
The following are a few 
examples of tactics considered to be unfair 
claim settlement practices in Texas. (See also 
Tex. Ins. Code. Ch. 542): 

 1. Misrepresenting pertinent facts or policy 
revisions to claimants relating to coverages at 
issue (lying); 

 2. Not attempting in good faith to effectuate 
prompt, fair, and equitable settlements of 
claims submitted in which liability has become 
reasonably clear (foot dragging); 

 3. Failing to affirm or deny coverage of 
a claim to a policyholder within a 
reasonable time, (stringing you along); 

 4. Refusing to pay claims without 
conducting a reasonable investigation 

based upon all available information (cheating); 

 5. Failing to provide reasonable explanation of 
denial/settlement offer (keeping you in the 
dark), and 

 6. Failing to promptly provide claim forms, 
when they are required to do so in the policy, if 

the carrier requires forms for 
settlement (stalling). 

Generally, an insurance company 
may not treat you differently from 
others “of the same class and 
essentially the same hazard” - BOR ¶ 

38.  If you have been injured economically (lost 
money) as a result of being unfairly 
discriminated against, you have the right to sue 
the insurance company - BOR ¶ 38.  If you win 
your suit, you may recover the money you lost, 
plus court costs and attorney’s fees, and 
reimbursement for any necessary expert 
witness fees and sometimes even punitive 
damages.  If the court finds the insurance 
company knowingly violated your rights, it may 

award up to an additional $25,000 per 
claimant - BOR ¶ 38. 

Here is the model UCSPA  for all states:  
www.naic.org/store/free/MDL-900.pdf 

For more information, read THIS. 
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Chapter 25 - BAD-FAITH 
The vast majority of carriers 
and adjusters deal with 
their clients in an 
honorable and good faith 
manner.  On occasion, though 
some carriers do get caught treating 
some claimants in bad faith.  Juries really hate 
this because their advertising is all about “Trust 
us; we’re on your side”, and jurors are 
consumers of insurance products themselves.  
At times, the appraisal process can actually 
help prove bad faith IF it actually occurred.  For 
example, if the insurer offers $10,000 to repair 
a problem but the appraisal results in a signed 
award of $40,000, arguments that bad faith 
occurred may be bolstered (low-balling is an 
example).  

What do insurance carriers sell?  Actually, they 
sell a promise on a piece of paper.  Really, they 
are selling peace of mind – “Trust us that we 
will have your back when you need us.”  We’ve 
all seen the commercials:  “Like a good 
neighbor . . .  You’re in good hands . . .  on your 
side,” etc.  Courts have deemed that insurance 
companies are held to a higher standard 
regarding contracts than the public at large.   

Regarding good faith and fair dealing, it is not 
enough for a carrier to believe that they are 
acting in good faith.  Rather, their 
conduct must be objectively 
reasonable.  But the obligation 
goes further: bad faith may be 
overt or may consist of inaction 
alone, and fair dealing may 
require more than simple 
honesty.  Bad faith can include 

"evasion of the spirit of the bargain" and 
"abuse of a power to specify terms." 

The UCC (Uniform Commercial Code) 
specifically imposes two distinct duties 

of good faith depending upon the 
status of the parties.  Carriers 
are held to a higher standard 

than consumers.  For example, 
UCC Section 2-103(1)(b) provides: 

" 'Good faith' in the case of a carrier 
means honesty in fact and the observance of 
reasonable commercial standards of fair 
dealing in the trade."  On the other hand, with 
respect to consumers, Section 1-201(19) 
provides: " ‘Good faith’ means honesty in fact 
in the conduct or transaction concerned." 
Therefore, consumers have an obligation of 
mere subjective good faith while carriers are 
also held to an objective standard.  A consumer 
can meet their good faith duty if he or she has 
an honest but unreasonable belief that they are 
acting in good faith.  Carriers on the other 
hand, must act honestly and reasonably - from 
the outside looking in.   

It should be noted that some courts, in applying 
the subjective standard of good faith, have 
required more than simply refraining from 
dishonest behavior.  For example, the U.S. 
Court of Appeals for the Ninth Circuit 

explained, “This covenant (of good 
faith and fair dealing) not only 
requires each contracting party to 
refrain from doing anything to 
injure the right of the other to 
receive the benefits of the 
agreement, but also (imposes) the 
duty to do everything that the 
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Chapter 26 - MATCHING MATERIALS, 
AESTHETICS, AND DIMINISHED VALUE 
This is a touchy subject for many carriers.  It all 
comes back to the issue of indemnification.  
Again, to quote Elton Bomer, the former Texas 
Insurance Commissioner, in his bulletin B-0045- 

98: 
Indemnity is the basis and foundation of 
insurance coverage.  The objective 
is that your insured should neither 
reap economic gain nor incur a loss 
if adequately insured.  This 
objective requires that your insured 
receive a payment equal to that of 
the covered loss so that your 
insured will be restored to the same 
position after the loss as before the 
loss.   

What is Diminished Value?  It is exactly what it 
sounds like.  It is the difference in value 
between the property after damage has 
occurred and repairs have been made versus 
the value of the property before the event 
occurred.  The easiest way to explain it is to use 
an automobile example.  An auto that has a 
history of collision damage is worth less (on the 
open market) than an identical vehicle that was 
never in a collision. This is also referred to as 

Loss of Value.  If a policyholder is to be actually 
indemnified, then the amount of diminished 
value should also be part of your loss, correct? 

For an excellent article on diminished value, 
click here.   

Let’s say you have roof damage from a storm.  
And rather than total your roof, the adjuster 
believes that it can be repaired and writes up 

his estimate recommending repair 
only.  You realize that if you replace 
only the damaged shingles on your 
roof that the new shingles will mix in 
with all your older ones and will 
make your roof look like a patchwork 
quilt.  Everyone will notice when 
they drive by.  A prospective buyer 

for your home will certainly notice and will 
require that you replace that ‘hideous roof’ 
before they purchase your home.  Have you 
been indemnified?  No, clearly you have not - 
yet insurance companies fight tooth and nail to 
keep from paying diminished value claims, 
often pu88tting consumers in an unsustainable 
position. If you find yourself in this situation, 
then the appraisal process is ideal.  Simply 
retain us and let us get you a righteous 
appraisal award. 
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Chapter 27 – DEALING (HASSLING) WITH 
MORTGAGE COMPANIES 
Now mortgage companies have gotten into the 
claims game.  Many home-owners are 
surprised when their claim settlement 
check arrives and it has their 
mortgage company’s name on it as 
an additional payee.  This is because 
your mortgage company owns your 
home, which means that they have 
what’s referred to as an insurable 
interest in it.  If you don’t believe that, stop 
paying your mortgage and you will quickly 
discover who really owns the house.  The 
mortgage company being listed as an additional 
payee typically happens on claims larger than 
say $5,000 - $7,000.  

From the mortgage 
company’s point of 
view:  This keeps 
irresponsible 
claimants from 
blowing the money 

(designated to make repairs on the bank’s 
collateral) on a trip to Europe or some other 
indulgence.  You would be amazed at the 
number of people that purchased new Cadillac 
Escalades and/or what we referred to as FEMA 
wheels after Hurricane Katrina – we saw them 
all over the place.  Obviously, mortgage 
companies want their financial interests 
protected so that they don’t find themselves in 
the position to force foreclosure on a piece of 
collateral (the home) that has lost a substantial 
amount of value due to unrepaired damage - 
what a nightmare for lenders.  More and more 
mortgage companies are requiring inclusion 
into the process, regardless of the loss amount.  

Therefore, your mortgage bank will likely 
demand that forms be completed and other 
hoops jumped through before funds are 

released to you.  In fact, if your 
claim is large enough, the money 
may very well be doled out to you 
in stages as work is completed.  In 
this case, there will likely be 
inspections of the work for each 
completed stage as the 
restoration proceeds.  Basically 
they hold the settlement money in 

escrow during the restoration process. 

From your point of view:  What a hassle, all the 
red tape.  Once you file your claim, contact 
your mortgage company to find out how to get 
the settlement check endorsed.  If your bank 
has a local 
branch near you, 
it may be as 
simple as 
walking in and 
having a banker 
(branch manager typically) endorse the check.  
Warning:  What if your mortgage company 
does not have an in-town branch?  Then you’ll 
be mailing the check to them for endorsement.  
Do not endorse the check before mailing it to 
them for their endorsement.  If you do, and 
mail it to the mortgage company, and then 
your mortgage company also endorses it and 
mails it back to you, it could potentially be 
intercepted and be cashed.  It is a negotiable 
instrument at that point – while it’s in the mail!  
Because homeowners don’t think like thieves, 
this does not occur to people.  The court 
system is clogged with individuals who would 
think nothing of taking that check out of your 



97 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

mailbox and fraudulently attempting to cash it.  
Again, what a horrendous ordeal!  

Additionally, if you are behind on your 
mortgage, and you endorse the check and mail 
it to them, they could confiscate the funds to 
bring the house current – we have seen this a 
few times. 

Open a separate claims checking account.  
Policyholders rarely consider what their 
mortgage company thinks about their 
claim settlement money.  Opening a 
special, separate checking account, 
which will only be used for your 
insurance claim, could prevent 
comingling of funds with your own 
personal money or business accounts 
for commercial losses.  This is one of 
the reasons that mortgage companies 
hold the proceeds in escrow and dole it out to 
their clients.  Keeping separate accounts for 
your claim-related expenditures obviously 

makes it much easier to keep good records.  
You should deposit all insurance drafts and 
write all checks from this account. ONLY use 
this account for the expenses of the claim.  
When the claim is completed, you simply close 
the account.  Deposit any and all advances or 
ALE (additional living expense) reimbursements 
into this account as well.  Policyholders are 

foolish to comingle their personal funds 
with their claim funds.  If you only use claim 
money for claim expenses, you won’t be 
tempted to use it for other things (sudden 
emergencies) and come up short.  You 
never know when your washing machine 
will go on the fritz and you might be 
tempted to use these funds for personal 
use.  If your mortgage company discovers 
that you’ve done this, they can call your 
entire home mortgage note due, and you 

could be out on the street – FACT!  Be smart 
and open a claim checking account. 

 

 

 

 

 

 

 

 

 

 

 



98 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

Chapter 28 - WHAT ABOUT YOUR 
CONTENTS/PERSONAL ITEMS 
Typically, damage to your contents 
(personal items) will not be covered 
(when on the inside of the 
dwelling) for hail and wind claims 
unless the storm creates an opening 
through the roof or exterior wall allowing the 
rainwater to intrude inside the dwelling.  The 
wording is as follows:  We do not cover loss 
caused by windstorm, hurricane or hail to 
personal property contained in a building unless 
direct force of wind or hail makes an opening 
in a roof or wall and rain, snow, sand or dust 

enters through this 
opening and causes 
the damage (emphasis 
added).  Some policies 
even go so far as to 
exclude not only 

contents, but interior damage as well unless 
there is a storm created opening.  The exclusion 
only applies to hail, wind, and hurricane claims. 

Inventorying contents can be a daunting 
challenge at times.  Obviously, as with all 
covered losses, these damages must be 
documented to be justified.  As stated before, 
consider digital photos and even a video 
recording – they are great!  We have a very 
competent contents expert on our team who 
can do all the hard work for you if 
you prefer.  Their fee may or may 
not be covered under your policy, 
depending on the policy language.  
They are especially useful on flood 
and large fire/smoke claims. 

If you’d rather inventory your 

contents yourself, we are happy to provide our 
clients a MS Excel contents spreadsheet to 

create a thorough damaged contents list.  
The spreadsheet is a great memory jogger 
that details a comprehensive list of items 

per room – the items that typical 
households have in each particular room.  The 

form has space to document the brand, model, 
and age of each item as well as a place for serial 
numbers for larger, more expensive and 
electronic items.  

Settlement on large items can be greatly 
expedited by registering at a department store 
that sells the types of items that have been 
damaged.  This works much like a couple 
registering for their wedding.  Wal-Mart, 
Target, Sears and others do this.  The store will 
provide you a laser gun that reads barcodes.  
Once you have completed the contents claim 
form, you can then walk around the store and 
scan the appropriate large items that are like 
kind and quality of the items damaged.  They 
then will have a printout that you can give to us 
and your adjuster that indicates the 
replacement cost including the sales tax. 

All carriers require that property have the 
appropriate depreciation withheld for wear and 
tear, age, condition, and obsolescence.  Our 
contents specialist can assist you in 
determining a reasonably fair depreciation for 

your damaged personal property.  
The condition of the item is 
considered an appropriate factor 
when depreciating property as 
well as the age of the property.   

Most carriers limit depreciation 
to 50% - we always do this as well 
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in appraisal.  Some items can be listed in 
categories - like food.  There is obviously no 
need to detail every grocery item that was 
damaged.  Contents are settled on an ACV basis 
unless you paid extra for the RC contents 
endorsement (a wise thing to have).  If food, 
frozen or refrigerated, was ruined due to an on-
premises power outage, that’s included up to 
policy limits - $500 typically for damage due to 
change in temperature.  Other items that could 

be categorized would be books, clothing, toys, 
tools, general houseware items, linens, 
bedding, etc.  Food is rarely depreciated. 

For unusual items that you’re not sure about 
the price of, look it up on Google, eBay, 
Craigslist and other sites.  Include the webpage 
that you used to determine the price you 
found.  Cut and pasting the web address works 
best.   
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Chapter 29 - ADDITIONAL LIVING EXPENSES 
ALE (Additional Living Expenses) as it’s 
commonly referred to in the insurance industry 
– also sometimes referred to as Loss of Use 

(LOU) coverage.  ALE/LOU coverage pays any 
additional living expenses if your home is 
untenable – in other words, it is not livable 
during repairs.  Here is the coverage language 
as found in a standardized homeowner’s policy: 

 

 LOSS OF USE. If a loss caused by a Peril Insured Against under Section I makes the residence Premises wholly or 

partially untenantable (unlivable), we cover: 

A. Additional living expense, meaning any necessary and reasonable increase in living expense you incur so that 

your household can maintain its normal standard of living. 

B. Fair rental value, meaning the fair rental value of that part of the residence premises usually rented to others 

by you, less any expenses that do not continue.   

The total limit of liability for all loss of use is 20% of the Coverage A (Dwelling) limit of liability. This is additional 

insurance and does not reduce the Coverage A (Dwelling) limit of liability. The deductible clause does not apply to 

loss of use coverage.  Payment will be for the reasonable time required to repair or replace the damaged 

property. If you permanently relocate, payment will be for the reasonable time required for your household to 

become settled. The periods of time for loss of use are not limited by expiration of this policy. 

 

For a claim to be covered and payable under 
ALE coverage, you must make sure that all the 
following apply to your particular claim: 

q Yes    q No    You must have actually 
sustained damage (a loss) to your property by 
the event, no matter how small. 

q Yes    q No    Your home must be wholly or 
partially untenable (unlivable). 

q Yes    q No    One of the named 
perils insured against must have 
caused your home to become 
untenable.  

q Yes    q No    There must be no exclusions or 
limitations that would preclude paying for 
damage to your home.  It is not relevant 

whether the cost to repair or replace the 
damage exceeds the deductible or not. 

q Yes    q No    The living expenses that you 
are claiming are actually additional living 
expenses – over and above what your typical 
expenses are. 
q Yes    q No    Any additional living expenses 
claimed must be reasonable. 

q Yes    q No    Any additional living 
expenses claimed must be actually 
necessary. 

q Yes    q No    The additional living 
expenses must be incurred – actual out-of-
pocket expenses - not some projected 
expenses.  Copies of receipts or other 
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documentation must be presented.  Your 
lodging does not apply to this rule if you are 
staying in housing with a direct pay agreement 
with your carrier. 

q Yes    q No    The additional living expenses 
incurred must be for accommodations and 
other expenses that allow you to maintain your 
normal standard of living.  If you are staying in 
a luxury hotel and live in a typical 
neighborhood, then the carrier only owes for 
standard accommodations.  

q Yes    q No    ALE coverage is extended for 
the reasonable time it takes to repair the 
dwelling (making it tenable) or until ALE policy 
limits have been exhausted. 

q Yes    q No    If you are claiming 
a loss of use of the fair rental 
value while the dwelling is 
untenable, then there must be an 
actual loss of rental income 
(money actually lost). 

Every single one of these points must 
apply (the last one can be N/A), or ALE 
coverage is not extended.  If any of the 
questions do not apply, then ALE coverage is 
probably not going to be extended. 

Direct Billing - Some carriers are now 
permitting their policyholders to stay in hotels 
that have contracts with them for direct billing.  
Rather than the Insured picking up the tab, 
keeping their receipts, and filing for a 
reimbursement from their ALE coverage, the  
Insured stays in one of the hotels that has pre-
arranged to direct bill the carrier, and the 
Insured incurs no out-of-pocket expenses for 
lodging.  This is especially helpful for those who 

do not have the extra cash available to pay 
these additional living expenses.  If your carrier 
offers one of these arrangements with 
particular hotels, this may be a really good deal 
for you.  In these cases, your lodging is not paid 
on an incurred basis, because you are not 
paying the bill - it is being forwarded to the 
carrier for payment.   

If you have a carrier that does not offer this 
type of arrangement, consider asking for a cash 
advance to cover any additional living 
expenses.  Of course, all cash advances are 
subtracted from the final payment representing 
the gross claim settlement. 

What if a civil authority requires that you 
vacate your premises - is this a covered 
loss?  It depends on the policy language.  
ALE only pays if a loss caused by a Peril 

Insured Against under Section I makes 
the residence Premises wholly or 

partially untenantable.  If there was no 
loss caused by a named peril that made 

the house untenable, then coverage may not 
be extended. 

However, there are a few homeowner’s policies 
that define Loss of Use coverage as additional 
living expense, fair rental value, civil authority 
prohibiting use.  It’s the additional line civil 
authority prohibiting use wording that provides 
an extension of coverage in this instance.  You 
simply must read the policy to know what is 
covered and what is not.  In Texas, 
endorsement HO-115 covers Loss of Use due to 
mandatory evacuation, and HO-116 covers Loss 
of Use due to loss of utilities.  In these events, 
the benefits are typically payable for up to two 
weeks. 
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Fair Rental Reimbursement - This is a part of 
ALE coverage providing reimbursement for 
your inability to collect rent from tenants while 
the building is untenable.  You must subtract 

out any expenses that do not continue while 
the house is uninhabitable – i.e., electricity if 
that is that is included as part of the tenant’s 
rent.   
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Chapter 30 - CO-INSURANCE ISSUES 

Co-insurance issues are rarely a problem for 
any of our clients.  However, they occasionally 
are so we decided to go ahead and invest the 
time and include this chapter to help those few 
clients.  If your carrier is insisting that you are 
underinsured and they are making you 
contribute a co-insurance contribution 
(penalty), we may very 
well be able to help with 
that too.   
The history relevant to 
co-insurance:  In years 
past, it wasn’t 
uncommon for homeowners to insure their 
property for an amount far below replacement 
cost.  The consumer’s thought process was that 
almost all claims fall well below half of the 
replacement cost of the dwelling – and let’s 
face it, that’s what my Dad always did and it 
was good enough for him.  Let’s say that the 
Insured has a home with a replacement value 
(in the event of a total loss) of $200,000.  
$100,000 in coverage (50% of the replacement 
cost of the dwelling) will cover almost all 
claims.  The exception would be (in the unlikely 
event) a catastrophic one.  That would 
definitely save a tremendous amount of 
premium dollars if they were covering half – 
they’d only be paying half as much.  In this 
example, the policyholder is insured at 
what’s termed a 50% Insured to Value 
(ITV) ratio.  $100,000 insured to 
$200,000 replacement value of the 
property = 50% ITV. 

Sounds good on the surface, doesn’t it?  
Perhaps, provided that they never suffer a 

substantial loss.  The problem is that the 
science of insurance is a method of equalizing 
rates over a large pool of policyholders.  What 
if everyone purchased only 30%, 40%, or 50% 
ITV coverage to keep premiums lower?  Where 
would the money come from for the occasional 
catastrophic loss?  Most don’t realize that 
typically 80 cents of every premium dollar 

collected is paid out to 
cover claims and claim-
related activities (the 
good carriers who do not 
low-ball their clients).  
Much like taxes, for 
insurance to work, 

everyone must contribute their fair share.  The 
underinsured guy in the example is not carrying 
his load proportionately.  Co-insurance verbiage 
in the policy creates a penalty (although 
technically it’s the policyholder’s contribution 
and not a penalty) for any policyholder who 
doesn’t maintain a minimum of 80% ITV (RC 
dwelling) coverage. 

The math is really pretty simple, despite 
appearing complicated.  Here’s an example - 
again, assuming a dwelling value of $200,000, 
the co-insurance dwelling coverage 
requirement is not to fall below $160,000 (80% 
of the $200,000).  If the coverage purchased 
does fall below this threshold, the property 

owner is now in essence a co-insurer (self-
insured) for any amount above the 
80% threshold, and the carrier will 

pay them on a prorated basis.  Some 
policies have a 90% ITV requirement 

rather than 80% (pretty rare). 
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Chapter 31 - EXAMINATION UNDER OATH  
Insurance policies are full of requirements and 
procedures that are designed to prevent people 
from submitting fraudulent 
claims.  Requiring that every 
damaged or destroyed piece of 
property be itemized, described, 
and valued is an insurance 
company’s way of making sure 
people don’t claim things they 
didn’t own or inflate their claims.  Another 
example is the Examination Under Oath (EUO) 
procedure that you will find in virtually every 
property insurance policy sold today.  In the 
policy, your carrier has given itself the right to 

question you under oath about the details of  
the loss/claim.   

Be wary, under oath means you legally swear 
that your answers are truthful.  Fundamentally, 
this is a slick way to get a sworn statement 
regarding the facts surrounding your loss 
without you having legal representation to 
protect your interests.  The carrier 
certainly has not waived its right to 
counsel in the process.  There have 
been cases where a carrier has used 
an EUO against their policyholder in order 
to refuse to pay an otherwise legitimate 
claim.  Here is the policy language in a 
standardized homeowner’s policy that 

requires you to participate:   

You are being foolish if you do not have an 
attorney present (representing 
your interests) when they want to 
ask you questions regarding your 
claim.  We have an attorney on 
our team who knows exactly how 
to handle situations like an EUO.  
Never give a statement over the 
telephone.   

The EUO has even been abused by carriers to 
intimidate or frighten policyholders.  It has 
gotten so bad in some states that laws had to 
be passed to prevent this from happening.  A 

homeowner who makes a claim for policy 
benefits must cooperate when a carrier makes 
a reasonable request to examine them under 
oath, or risk losing the right to recover the 
settlement that they are entitled to.   

The best scenario for you would be to meet the 
adjuster at the attorney’s office on our team 

and give the recorded statement in the 
presence of the attorney.  Your adjuster 
may have been uncooperative or moody 
previously, but let them step into our 
attorney’s office and watch their mood 
change.  They’ll be on their best behavior 
in the presence of an attorney.   

If you insist on making a statement 
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without an attorney present, never OFFER any 
information. Answer the question that is asked 
and shut up.  Some questions do not deserve 
an answer.  Adjusters are sometimes taught to 
take advantage of people’s desire to be polite.  
Unscrupulous, skilled adjusters know full well 
that most people will answer whatever 
questions seem reasonable to them, even if the 
question is irrelevant.  Refuse to answer any 
personal question that does not have relevance 
to your claim.  Questions regarding your social 
security number, your income, or other 
personal questions may not be relevant to your 
claim.  If you’re not making a claim for lost 
wages, why are they asking that question? 

If the adjuster asks a question that makes you 
feel uncomfortable, answer politely, “I’d rather 
not answer that question.”  At times, adjusters 

ask inappropriate questions.  
Make sure that the adjuster 
sticks to the details of your 
loss.  That’s one of the main 

advantages of having the event 
occur in an attorney’s office - they’ll help the 
adjuster stay on track. 

While you must be honest in your sworn 
statement, don't volunteer anything - don't 
assume anything either.  If you’re not certain  
about something (i.e., if you're not an engineer 
and do not have the professional training to  
determine the cause of a water leak), do not 
speculate.  The answer "I don't know" is a 
perfectly acceptable answer if 
that is in fact true.  If you don't 
know the date of loss when 
asked, don't guess; admit that 
you don’t know.  If you had an 

attorney present, you’d be amazed at the “I 
don’t recall” answers he’d have you give.  Don't 
feel stupid if these are your answers to 
questions in an EOU, as long as they are truthful 
answers.  

You must remain in control of when and where 
you accept phone 
calls regarding your 
claim.  We’ve seen 
unscrupulous 
adjusters even 
attempt to keep the 
policyholder off balance by making calls at 
unusual times, like early morning or late night.  
Remember, this is YOUR claim -you maintain 
control.  You must cooperate, but you do not 
have to submit to unreasonable requests.  If 
you’re not fully prepared to record the call 
when their phone call comes in, tell them that 
it’s not really convenient to speak right then 
and have them make an appointment to call 
you back.  Again, do not give EOU’s over the 
phone. Always keep your appointments. 

Your insurance company cannot legally 
require you to sign a ‘release’ or 
‘confidentiality agreement’ if they are only 
paying benefits owed to you under a first-
party policy contract.  If they are paying above 
policy limits or making other concessions, they 
probably can.  Consult with an attorney in 
these cases. 

Once the insurance company takes your sworn 
statement, ask for a copy of it.  

If a lawsuit is on file, you may be allowed to 
avoid an Examination Under Oath because it is 
an unfair advantage.  This is because this is like 
having two bites at the deposition apple.  The 
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insurance company will certainly require sworn deposition testimony in the discovery phase. 
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Chapter 32 - WHAT IS GENERAL 
CONTRACTOR’S OVERHEAD & PROFIT ALL 
ABOUT? 

General Contractor overhead and profit 
(GCO&P) are distinct elements of a contractor’s 
costs that they pass on to their clients (the 
consumer) when working on a project.  The 
General Contractor trade is no different than 
the roofing, guttering, painting or 
any other trade for that matter.  
The General Contractor performs 
certain job functions and charges 
a fair price for their time, effort, 
knowledge, expenses and risk, just 
like any other tradesman does.  
Property owners hire GC’s for a 
myriad of reasons - those reasons can include: 

1. They don’t want the hassle of having to be 
their own GC (especially not for free), 
2. They don’t have the time to do it themselves, 
3. They realize that they do not have the 
expertise to oversee the project, 
4. The policy does not require that they be their 
own GC for free, 
5. They want a single company warrantying the 

entirety of the work of the project, and 
6. They have the right to hire a GC to 

oversee the project if they’d like, it’s a 
legitimate reasonable thing to do. 

The following list outlines some of 
what a General Contractor does for 

their fee (GCO&P):  

Overhead (non-job specific*): 
1. General accounting fees; 
2. General advertising; 
3. Owner's salary; 
4. General sales commissions; 
5. General depreciation; 
6. General legal fees; 
7. General insurance; 
8. General licenses and fees; 
9. General vehicle costs; 
10. General office rent; 
11. General office equipment; 
12. General office 
telephone & computer; 
13. General cell phones; 
14. General office 
salaries;  
15. General office 
utilities; 
16. General office 

supplies; 
17. General pensions; 
18. General postage; 
19. General repairs; 
20. General taxes;  
21. General interest payments; 
22. General uncollectable accounts and bad 
debts; 
23. Education and training; 
24. Service and callbacks; 
25. Operating Capital Reserve Account; 

26. Entertainment, and 
27. Associated fees. 
*Non-job specific means 
that these overhead 
costs are incurred 
weekly, monthly and/or 
annually and are not 
affected (either 



 

 

positivel
project 

 

Imagine that, a contractor wanting to make a 
profit for their 
expenses and risk
1. Hiring the required trades;
2. Contractor scheduling, sequencing 
coordination; 
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they bill?  A significant portion of premium 
dollars goes to pay claims.  The 
agent/underwriter determines how much it 
would cost to replace a building/dwelling if it 
were to burn down, or otherwise destroyed 
and have to be replaced.  That amount is 

what’s called the property policy limits.  
Precisely what all is required to rebuild a 
building that is totally destroyed?  Here is what 
the underwriter considers regarding what goes 
into replacing a totally destroyed building: 

1. General Requirements; 
2. Total Land Improvements; 
3. Architectural Design Fee;  
4. Architectural Supervisory Fee;  
5. Bond;    

6. Total Materials; 
7. Total labor; 
8. GC’s Overhead, and 
9.    GC’s Profit

And GCO&P are right there at the end.  What 
exactly is General Contractor’s overhead and 
profit?  Actually, overhead and profit are 
distinct elements of a contractor’s cost.  
Textbooks commonly used in the insurance 
industry also include contractor overhead and 

profit as a component of 
repair or replacement cost. 
The book Property Loss 
Adjusting is considered by 
many in the property claims 
adjuster field as the bible of 

adjusting, published by the Insurance Institute 
of America for use in its industry-wide CPCU 
insurance designation and certification 
programs.  It lists the following elements as 
comprising repair or replacement cost: 

1. Materials, 
2. Labor and employers’ burden, 
3. Tools and equipment,  
4. Overhead and profit, 
5. Workman’s comp insurance, and 
6. Miscellaneous direct costs such as permits 
and taxes. 

 Widely-accepted construction estimating 
publications like Marshall & Swift/Boeckh 

(MSB), RS Means, and 
Sweets that are used in the 
insurance industry in 

estimating the replacement cost of commercial 
buildings and residential dwellings, define 
replacement cost to include labor, materials, 
required equipment and contractor’s overhead 
and profit.  To add even further validation, the 
Property Loss Research Bureau (PLRB), a widely 
recognized resource used by insurance carriers 
in the interpretation of property insurance 
policy provisions, has taken the position that 
“contractor’s overhead and profit are included 
in ACV, because they are part of replacement 
cost.”  The PLRB concludes that “any estimate 
of actual cash value should include overhead 
and profit”. 

Other industry groups are taking similar 
positions. The Fire, Casualty & Surety Bulletins 
(FC&S), a National 
Underwriter 
Publication used by 
insurance professionals in the interpretation of 
property insurance policy provisions, is one 
notable example.  In response to a question 
describing the practice of not including the 
costs of GCO&P as part of an ACV payment, an 
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FC&S editor explained: “Both General 
Contractor overhead and profit as well as 
subcontractor overhead and profit are to be 
used in calculating final replacement cost, since 
they are obviously a part of the function of 
repairing or replacing the building, and it is 
from this that the actual cash value settlement 
is derived”.   An FC&S editor applied this same 
rationale in response to another question 
about an insurer’s refusal to include architect’s 
fees in its replacement cost payment:  “When 
the home was new, the replacement cost on 
the first policy included the architect’s fees, 
because they were surely 
included in the purchase 
price.  Rebuilding is no 
different.  The replacement 
cost of a home includes 
everything that goes into it—
not just the building 
materials.  The architect’s 
fees should be paid as part of replacement 
cost.”  The exact same rational should be used 
regarding GCO&P.   

Unscrupulous carriers, and those that advocate 
their position, have done a good job of 
convincing (themselves and) others that 
GCO&P is something extra that policyholders 
(and their contractors) are trying to extract 
from the insurance company.  They have done 
this by including O&P on their estimates at the 
end next to the sales tax.  The location of the 
GCO&P implies that the O&P is something extra 
tacked on at the end.  They treat it as if it’s free 
desert added at the end of a meal, for no extra 
charge - ‘aren’t we generous when we do this?’  
GCO&P is NOT something extra – it’s part of the 

liability for which the Insured has paid 
premium.   

Let’s say that an insured goes to his insurance 
agent to get them to write a policy to cover the 
building/dwelling that they just bought.  The 
agent will make some calculations, and let’s say 
that they recommend a certain dollar amount 
of building and other structure coverage to 
replace the building and other structures in the 
event of a covered loss that totally destroys it.  
The insured will pay premium dollars to assure 
that if the building and/or other structures is 

damaged or destroyed, that 
they will be compensated 
for the loss – not to exceed 
these policy limits.  This 
obviously doesn’t include 
contents coverage, etc…  If 
the costs to rebuild the 
building, material and labor, 

are $200,000 and the GCO&P comes to an 
additional 21%, then the insured had better 
have $242,000 in replacement cost building 
coverage.  That means that roughly 17% 
($42,000 of the $242,000) of the dwelling 
coverage goes to cover the fee charged by the 
General Contractor (GCO&P) to oversee the 
project.  If the building burns to the ground, the 
carrier will pay what it actually costs a builder 
to rebuild the building, not to exceed the policy 
limits ($242,000). 

What happens to the roughly 17% of your 
dwelling and APS (other structures) premium 
dollar (that you pay each and every month, set 
aside for GCO&P) if you have a partial loss – any 
loss less than a total loss?  The answer is 
obvious isn’t it?  The carrier has been collecting 
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premium dollars all this time to cover such an 
expense, so it’s due and payable right?  Not so 
fast.  Many carriers keep on collecting the full 
amount, but insist that the insured has to prove 
that they actually hired and paid a general 
Contractor FIRST, and then they may CONSIDER 
reimbursing them for it – imagine if they did 
that with sales tax.  Their position on the 
matter puts the consumer in a tight spot.  Are 
they to come out of pocket for this expense 
without a guarantee that they will be 
reimbursed for coverage that their premium 
dollars having been paying for all along?  That’s 
precisely what many carriers 
have been saying over and 
over again to their 
policyholders.  And since the 
Insureds don’t really 
understand the process, they 
either simply believe them or 
throw up their hands in 
disgust.  That’s just plain wrong! 

Had an Insured sustained a total loss (from fire, 
let’s say), there would be no argument.  The 
carrier would obviously pay for GCO&P on the 
entire claim.  This is axiomatic and always the 
case on total losses.  This is because, as stated 
above, the underwriters (when calculating the 
rates used to determine her premium for the 
building and APS aspects of their coverage) 
included the cost of hiring a General Contractor 
and paying them for their time, effort and 
expertise to oversee the restoration project.  
This fact was affirmed by Texas Insurance 
Commissioner Elton Bomer expressed the 
Texas Department of Insurance’s position on 
overhead and profit in Bulletin No. B-0045-98, 
and I quote:  “Indemnity is the basis and 

foundation of insurance coverage. The objective 
is that the insured should neither reap economic 
gain nor incur a loss if adequately insured. This 
objective requires that the insured receive a 
payment equal to that of the covered loss so 
that the insured will be restored to the same 
position after the loss as before the loss. The 
calculation of this payment results in under-
compensation if an insurer deducts prospective 
contractors’ overhead and profit and sales tax 
in determining the actual cash value under a 
replacement cost policy. Conversely, the 
inclusion of contractor’s overhead and profit 

and sales tax on building 
materials does not over-
compensate an insured for the 
amount of the loss because 
these items represent part of 
the insured´s loss” – emphasis 
added.  That’s about as crystal 
clear as it gets! 

This means that roughly 17% of the premium 
that a homeowner has been paying, month 
after month for Dwelling & APS coverage 
(commercial property owners too), is paid to 
cover GCO&P.  If the Insured’s limits of liability 
includes paying for hiring a General Contractor 
and paying the GC for their entire O&P bill, 
then there is no circumstance where it should 
be excluded – not even partial losses.  If they’ve 
been paying premium dollars to cover the cost 
of hiring a GC for a total loss, why should a 90% 
loss not also include GCO&P in the calculation 
of her loss?  And if an accurate measure of an 
insured’s loss includes GCO&P for a 90% loss, 
why shouldn’t any sized partial loss include it?   
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Therefore, since the Texas Insurance 
Commissioner states that “the inclusion of 
contractor’s overhead and profit… does not 
over-compensate an insured for the amount of 
the loss because these items represent part of 
the insured’s loss”, if overhead and profit is 
excluded in this case, the carrier will reap an 
illegal windfall (Commissioner Bomer’s words) 
because they have charged premium on 
insurable values that are not being paid”.  In 
other words, if they are paying premium for the 
coverage and they sustain a covered loss, then 
pay them for the full price that they have been 
paying for, month after 
month!  Carriers 
overpaying consumers very 
well may increase the 
premiums that we all pay 
for insurance (although I 
never have worked for any carriers that do 
that), but paying the Insured what they are 
rightfully entitled to, i.e., GCO&P "...does not 
over-compensate an insured for the amount of 
the loss because these items represent part of 
the insured’s loss" according to the Insurance 
Commissioner.   

This is the exact same issue if any particular 
carrier were to decide to refuse to pay the sales 
tax on a given number of losses.  The Insured 
has been paying premium for the inclusion of 
sales tax on their claim settlement with the 
carrier.  What if a certain carrier simply decided 
to refuse to pay sales tax on property claims 
just because they simply wanted to? (of course 
they would never do this, because the state 
comptroller would be facing off against them, 
not in ill-informed, vulnerable consumer).  
Insured's have been paying premium dollars all 

this time for coverage that includes sales tax.  If 
you've been paying premium dollars all this 
time for that includes sales tax as part of their 
limits of liability, and when this Insured finally 
has a claim, the carrier make the arbitrary and 
capricious decision to refuse to pay the sales 
tax.  That is exactly what is going on here - 
except with GCO&P rather than sales tax.  Sales 
tax is well understood, hardly anyone 
understands GCO&P.  The Insured has been 
paying premium dollars for GCO&P coverage 
year in and year out, and now that they have a 
claim, the carrier has made the capricious 

decision to deny paying for 
this aspect of his loss that 
they have been collecting 
premium dollars for all this 
time.   

This is not just our opinion 
by the way.  In fact, there have been several 
court cases where property owners have been 
forced to litigate to be fairly compensated for 
GCO&P as part of their loss.  Every time this 
issue has been grappled with in the courts (due 
to a lawsuit), the carriers end up paying the 
Insured for the GCO&P (including the roof) 
whether by losing the case or by settling out of 
court.   We are certainly not attempting to 
practice law, but as professional adjusters and 
appraisers; we study these issues regularly and 
are not ignorant of these cases.  The courts 
have weighed in on these issues.  The purpose 
of listing numerous court cases isn't to make a 
case that we have some legal precedent that 
should guide anyone - rather, they are included 
to educate you that you situation is by no 
stretch the first dispute over this issue.   Just 
because we are not attorney’s this doesn’t give 
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us the right to turn a blind eye to clearly 
established case law regarding these matters.    

Back to the court cases - individuals have 
brought numerous lawsuits over the years 
because a few carriers have refused to pay 
GCO&P.  Occasionally, a homeowner or 
business owner has trouble getting their carrier 
to pay them the General Contractor’s overhead 
and profit due them on a property loss.  Some 
carriers are notorious about this.  Since many 
are not familiar with the appraisal process, they 
litigate these issues.  Appellate Courts have 
weighed in on the O&P issue on property claims 
quite a number of times in recent years.  In the 
following court cases, the courts determined 
that General Contractor’s overhead and 
profit was due and owing the 
Insured, even in some 
cases, where the Insured 
readily acknowledged that 
they had no intention of 
even performing any of the 
work: 

1.  Salesin v State Farm Fire & Cas. (229 Mich 
App 346, 367, 581 NW2d 781, 790 (1998); 

2.  Ghoman v. New Hampshire Insurance 
Company, et al., 159 F.Supp.2d 928 
(N.D.Tex.2001); 

3. Gilderman v. State Farm Ins. Co., 437 Pa. 
Super. 217, 649 A.2d 941 (1994); 

4. Tritschler v. Allstate Ins. Co., 144 P.3d 519, 
529 (2006); 

5. Mee v. Safeco Ins. Co. of America, 2006 PA 
Super. 257, 908 A.2d 344 (2006); 

6. Luke v. American Family Mutual Ins. Co., 476 
F.2d 1015 (8th Cir. 1973); 

7. Snellen v. State Farm Fire and Casualty, 675 
F. Supp. 1064 (W.D. Ky. 1987); 

8. Droste v. Farmer’s, Case No. 2004-294-3; 

9. Burgess v. Farmers Insurance Co. et al., No. 
CJ-2001-292 (2008), and 

10. Feely and Beeson v. Allstate Arkansas case 
no. CV-2004-294-3A. 

Occasionally, carriers and those who represent 
them may argue that the payment of General 
Contractor’s overhead and profit will result in a 
"windfall" to the insured where they do not 
retain the services of a GC or decides to repair 
certain damages himself.  However, this 
"windfall" argument has been rejected by the 

courts which have considered it.  Ghoman 
is one case which rejected the 

"windfall" argument.  The 
insured made the repairs 

using its own materials and 
personnel and without a 

General Contractor.  The 
Ghoman court addressed the claim that the 

Insured did not actually incur the costs for 
General Contractor’s overhead and profit 
because he completed the repairs himself.  The 
court found that while the insured did not incur 
any cost for a General Contractor:  "[It was] 
legally irrelevant … the plaintiff contracted (the 
policy of insurance) for the Actual Cash Value of 
his loss. His recovery is not tied to the repair or 
replacement of his property."  Id. at 934-935.  
That means that he had a contract (his policy) 
that did not require him to make any repairs 
(just like all property policies).  Making repairs 
may be tied to recovering depreciation in RC 
policies, but not for being compensated to part 
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of the limit of liability for which the Insured has 
been paying premium all this time. 

In its ruling in Tritschler v. Allstate Ins. Co., 144 
P.3d 519, 529 (2006) the Arizona Court of 
Appeals offered an interesting viewpoint on the 
issue of the Insured reaping a potential windfall 
if GCO&P were included in ACV payments.  It 
wrote that “As a public policy consideration, 
Allstate argues that such a result would 
overcompensate Insureds who choose to repair 
their own properties, which would generate a 
windfall for those Insureds and 
violate the principles of 
indemnity.  But Allstate agreed 
to pay Tritschler the actual cash 
value of the damaged property 
and accepted premiums based 
on that agreement.  The actual 
cash value is an estimate of the 
needed repairs; the determination of actual 
cash value is not based upon what the insured 
actually pays to repair or replace the damaged 
property.  Therefore, the amount an insured 
ultimately spends to make needed repairs, if 
any, is irrelevant. See Salesin, 581 N.W.2d at 
791; see also Ghoman, 159 F. Supp. 2d at 935.7  

Furthermore, regardless of whether an insured 
hires a General Contractor or completes his or 
her own repairs, the insured would still be 
entitled to what was contracted for in the 
insurance policy: the actual cash value of the 
loss, which may include a contractor’s overhead 
and profit when a contractor would reasonably 
be used to make repairs. See Ghoman, 159 F. 
Supp. 2d at 935; Gilderman, 649 A.2d at 946. 
We cannot conclude that requiring an insurer to 

satisfy its obligations under an insurance 
contract violates indemnity principles.”  

The Superior Court of Pennsylvania, in Mee v. 
Safeco Ins. Co. of America, 2006 PA Super. 257, 
908 A.2d 344 (2006), the court stated, “Safeco 
complains that, because Mee did not use a 
General Contractor, he did not incur an O&P 
expense; therefore, paying him O&P would 
result in a windfall. The trial court expressed the 
same concern.  Opinion, 11/28/05, at 4 (“The 
purpose of insurance is to cover a loss, not to 

create financial windfalls . . .”).  
Judge Hester addressed this 
issue:  State Farm offers a 
second rationale for its practice 
[of never including O&P], 
arguing that an insured would 
receive a windfall if permitted to 
recover a repair or replacement 

cost which may never be incurred. In this 
respect, we note that Insureds under these 
policies have paid an additional premium for 
replacement cost coverage so that the insured 
can afford to repair or replace a loss at current 
market value and essentially keep the value of 
his property the same. . . . It can hardly be said 
that an insured reaps a windfall by obtaining 
payment of actual cash value determined in a 
fair and reasonable manner when that is 
precisely what the insurer has agreed to pay 
under its policy in advance of actual repair or 
replacement.  Gilderman, 649 A.2d at 946.  
According to Judge Hester, no windfall occurs 
where the insured receives benefits for which he 
has paid and to which he is entitled, even if 
repair or replacement costs are not incurred.” 
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In fact, just a few years ago in Oklahoma, 
Farmers Insurance agreed to an out of court 
settlement after class-action lawsuit 
proceedings was underway.  The case in 
questions was Burgess v. Farmers Insurance 
Co. et al., No. CJ-2001-292 (2008).  This was a 
class action suit in Oklahoma about whether 
Farmers Insurance Company improperly 
withheld payments for General Contractor’s 
overhead and profit from amounts paid on 
claims for Structural Losses under 
homeowner’s policies.  See www.burgess-
class.com.  The settlement that Farmers 
agreed to states that, you may be a class 
member and receive compensation for any 
insured's: 
1. Had a Farmer's homeowner's policy at the 
time of loss; 
2. Submitted a claim for a structural loss 
between June 1994 and June 2009 - a fifteen 
year period!; 
3. Resulted in any payment from Farmer's (the 
claim was deemed to be a covered loss); 
4. Had a claim with three trades or more.   

Of course Farmer's never admitted any wrong-
doing and the court did not decide that 
Farmer's did anything wrong either (of course 
not - they settled out of court before a verdict 
was rendered).  Do you think for one second 
that if Farmer's attorneys thought that they 
would have a chance to win this lawsuit, the 
most certainly would have never settled out of 
court?  The very fact that they did settle this 
suit out of court, speaks volumes about what 
they thought their chances were if the suit 
went to verdict. 

In the settlement that Famer's Insurance 
voluntarily agreed to, they would pay class 
members 20% GCO&P of the amount 
previously paid to complete repairs including 
8% annual interest, minus any GCO&P 
previously paid.  Moreover, in their Agreement 
with the class who brought the lawsuit, 
NOWHERE did Farmers Insurance require the 
hiring of a General Contractor to qualify for this 
compensation.  In fact, Farmer's even agreed to 
the exact same settlement even if the repairs 
were not even made on the structure!   

Insure.com (an Insurance industry news source) 
had an excellent article on the issue of GCO&P 
that corroborate up many of my arguments 
made here.  Shortly after they published it, they 
quickly removed it from the web.  We have a 
pdf copy of that article though before they 
removed it.  We’d be happy to forward you a 
copy.   

The bottom line is this.  
You have paid for 
GCO&P in every 
premium payment you 

have made in insurance premium, just like sales 
tax.  It is no more valid to omit GCO&P from an 
insured’s indemnification check for residential 
or commercial property damage than it is to 
omit sales tax.   

We have an excellent track record of getting 
General Contractor’s Overhead and Profit in 
appraisal.  If you have a claim where they are 
refusing to pay GCO&P, fill out the VICTIM HELP 
FORM and we’ll contact you and take a look at 
your situation and let you know what we think 
our chances are on your loss. 
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In our opinion, Dallas General Contractor Roger 
Poe is correct; purposely omitting GCO&P from 

property losses could very well be deceptive 
trade practices: 

www.statutes.legis.state.tx.us/Docs/BC/htm/BC.17.htm 

www.jtexconsumerlaw.com/V8N2pdf/V8N2deceptive.pdf 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.statutes.legis.state.tx.us/Docs/BC/htm/BC.17.htm
http://www.jtexconsumerlaw.com/V8N2pdf/V8N2deceptive.pdf
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Chapter 33 - SWORN STATEMENT IN PROOF OF 
LOSS   
This document is commonly called a proof of loss 
or simply a proof.  Sworn statements in proof of 
loss have really nothing to do with coverage, 
rather, it has everything to do with swearing to the 
facts of the claim and even the amount 
of the claim.  The document is signed by 
you in front of a  notary who obviously 
notarizes it.  Some carriers will not pay 
the claim until a proof is first signed.  A 
partial proof of loss should suffice for 
cash advances and is what you should probably do 
in most instances.  We can educate you regarding 
this in a consultation.  Consumers should not 
attempt to complete a Proof of Loss, sign it, and 
submit it without representation, or it could have 
dire consequences to your claim.   

The proof is mentioned in the policy with specific 
timelines dictated.  The carrier can demand (within 
15 days of your written notice of loss) that the 
policyholder signs a completed 
proof and delivers it to them.  
Once the 15 days have lapsed, 
the  

 

 

carrier may request one, but you do not have a 
contractual obligation to comply.  If they do 
demand the proof within the 15 days from written 
notice of loss, you typically have 91 days (from the 
date that you receive notice of the carrier’s 
demand for the Proof of Loss) to complete it and 

submit it to them.  Once the carrier has 
received the Proof (within the 91-day 
timeframe), they must either approve 
the proof and pay the claim, reject the 
form and tell the insured why, or deny 
the claim within a reasonable time – 

courts typically interpret this to mean within 30 
days.  This is a good way to stop them from foot 
dragging, but consult with someone who is highly 
experienced with proof of losses before you 
exercise this strategy. 

So if the carrier only has 15 days from receipt of 
your written notice of loss to demand completion 
of a proof, what’s their time limit if you only phone 
in your claim?  Possibly forever, because you never 

bothered to provide them with 
a written notice of loss.  If you 
have not done so yet, give 
them written notice of your 
loss today – email is fine. 
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Chapter 34 - WAIVER & ESTOPPEL 
Let’s go over a few definitions first: 
Waiver:  If an individual or entity (you or your 
carrier) surrender or relinquish any legal right that 
you/they may have because you/they have acted 
or failed to act voluntarily, that is known as a 
waiver of rights.  A perfect example of an individual 
waiving their rights can be found here. 
Estoppel:  Once a legal right has been waived, you 
cannot recapture that right - it’s gone for good 
(unless fraud was involved).  Estoppel is a 
STATUTORY loss of that legal right.  Waiver first - 
leading to the potential for Estoppel.   

In regard to insurance claims, Waiver and Estoppel 
is an important hedge of protection for the 
consumer.  It prevents the carrier (or its 
representatives) from leading you to believe 
everything is going as expected (regarding your 
claim) and they should be promptly receiving a 
check for the loss.  All of a sudden, the carrier 
blindsides you with a right hook, sending you a 
letter stating that the claim is being denied.  This is 
a big deal - if your adjuster believes that there are 
grounds for denying your claim due to coverage 
reasons, and they do not convey that to you within 
a REASONABLE timeframe (THAT MEANS RIGHT 
THEN AND THERE), the courts will hold that the  
carrier very well may have 
Waived its right to deny 
the claim for coverage 
reasons and will be 
Estopped from 
refusing to pay the claim, 
regardless of any coverage issues.  The adjuster 

must verbally notify you of the fact and reasoning 
behind their decision ON THE SPOT.   

 Example: An adjuster suspects arson while working 
a claim.  The adjuster continues to investigate the 
claim, leaving the impression that there are no 
problems or coverage issues WHEN THEY KNOW 
GOOD-AND-WELL THAT THEY SUSPECT ARSON - 
perhaps the adjuster hates confrontational 
situations.  If the adjuster doesn’t state their 
position right then and there regarding potential 
coverage issues, then the carrier and the adjuster 
may be Estopped from denying coverage for the 
loss at any future date.   

If your carrier is asking you to sign a Non-Waiver 
Agreement, realize that they may very well be 
about to deny your claim.  There is no advantage 
for you to sign this document.  They will simply 
mail you a document titled Reservation of Rights 
anyway.  Make sure that when you retain us, you 
provide these documents along with everything 
else that you have. 

If something like this has happened to you, hire 
one of the attorneys on our team right away to 
protect your rights! 
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Chapter 35 - CATASTROPHE CONTRACTOR 
BILLING VS NON-CAT BILLING 
Insurance companies would have their customers 
believe that a contractor should make no more 
money on a catastrophe-related restoration project 
than they do on a non-catastrophe related project.  
In other words, roofers shouldn’t charge any more 

to replace a hail damaged roof 
(insurance paid) than they do to 
replace a worn out roof (consumer 
paid).  This is utter rubbish and 
unsustainable.  If someone is taking 
this position, they are either 

ignorant of the additional work required on 
insurance losses as well as the ridiculous wait time 
to get paid –or- they have a profit motive for taking 
this position.  That is because the cost for a 
catastrophe-related restoration contracting to do 
business is considerably more for a contractor than 
non-insurance contracting Let’s compare each side-
by-side and we’ll see whether their position on the 
matter is legitimate and reasonable:   

A non-catastrophe-related roofing project unfolds 
like so:  
1. There is no collateral (storm related to other 
property other than roof) damage to have to deal 
with.  Property owner simply pays 50% (or so) 
down to cover material costs plus startup.  A 
contractor is crazy to start work 
without at least enough down 
payment in pocket to cover at least the 
material costs, because once the 
materials are dropped on the property 
owner’s property, they legally become 
the property of the owner, 

2. The job is completed in a day or two 
on a residential project.  The 

contractor invoices the property owner and 
collects the balance due, the other 50%.  The 
project takes a few hours of the contractor’s time 
and just a couple of days (obviously longer on 
larger commercial projects).  

That’s it, done in a flash. 

Conversely, a catastrophe-related roofing project 
unfolds like so:  
1. Property owner wants contractor to perform the 
work and eat their deductible like all the storm 
chasers that are knocking on their door every night 
promise to do.  The contractor must spend an hour 
explaining and proving to the property owner that 
this is illegal for the both of them to agree to such a 
deal and that the property owner could be arrested 
for participating in such activity (1 hour), 

2. Property owner agrees to pay deductible out of 
pocket and hires Contractor to perform restoration 
work on all the damage to their home from the 
covered loss, 

3. The Contractor performs an inspection and 
creates a damage assessment (scope of work) and 
estimate for the covered loss.  Contractor goes 

over the damage assessment and 
estimate with property owner and 
answers any questions (2 hours and 
typically second trip), 

4. The Contractor must schedule a re-
inspection with the adjuster to go over 
the damage that was omitted from the 
carrier’s (initial offer to settle the claim) 
estimate.  A smart Contractor will have 

the property owner present during the entire 
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meeting with the adjuster so everyone is on the 
same page and there is no misunderstanding or 
accusations made.  The re-inspection typically 
takes an hour to complete (1 hour and third trip), 

5. Depending on the carrier, the adjuster may 
refuse to pay for roof, may only pay for half a roof, 
they may omit other legitimate damage and almost 
certainly will refuse to pay the GC’s reasonable 
overhead and profit (O&P) fees – 20-21% of the 
roofer and other subcontractor’s ‘unit costs’.  Some 
carriers erroneously teach their adjusters that the 
software (Xactimate and others) includes General 
Contractor’s O&P in the unit costs – patently false 
and pure rubbish.  We have a copy of the 
Xactimate whitepaper that proves this is false – 
contact us and ask for a copy, 

6. If the adjuster omits a significant 
enough amount of the damage, the 
property owner will have to hire one of 
our public adjusters (PA) to negotiate 
for them (this is where we typically 
become involved).  That is because it is 
illegal for a contractor to represent the 
property owner and negotiate with the 
carrier on their behalf (another hour or so plus a 
trip for the PA), 

6. The carrier will send a check (actually a draft) for 
their initial offer to settle the claim based on the 
adjuster’s carrier- approved estimate.  The check 
will only cover the actual cash (depreciated) value 
of the loss (per the carriers offer to settle) minus 
the insured’s deductible of course.  Depending on a 
number of variables, this amount may be nowhere 
near the typical 50% down that a Contractor would 
require to begin a residential project like this.  
Many contractors have to float a portion of the 
down payment on projects like this.  The dollar cost 

(loss of investment income) of this money may be 
significant (a 5-7 business day wait for the check to 
arrive in the mail), especially when waiting for the 
recoverable depreciation check to finally come in 
and get endorsed over to the contractor, 

7.  If the property owner has an uncooperative 
carrier that has low-balled their estimate of 
damages, then that adds a whole lot more work 
and wait time to the process.  Sometimes a Field 
Adjuster will tell the policyholder they have no 
authority to authorize payment, and then the Desk 
Adjuster says they need more pictures from 
another re-inspection in order to make payment 
decisions - the process just drags on and on.  If the 
low-ball is pricing only, then the work can 

commence.  If the dispute is based upon 
any of the scope of damages, then the 
work cannot commence because you 
cannot destroy the evidence of your 
damages.  Appraisal can take 1-3 months 
for a residential loss and many months for 
a commercial loss, especially large or 
complex ones.  It sure is worth it though if 
you are being low-balled or they are 
omitting legitimate damage, 

8.  The check is made out to the property owner 
and their mortgage company – let the waiting 
begin.  The Contractor has to spend time talking 
with mortgage company representative to work 
out the details – working with mortgage companies 
is truly an arduous and laborious task for 
contractors; they can be more uncooperative than 
the carriers are.  Depending on the size of the loss 
and the mortgage company that they are dealing 
with, they may only send out 33% of the ACV 
money to the property owner to pay their 
contractor.  Client cannot afford to pay out of 
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pocket for the balance of the deposit (a minimum 
of 1 hour talking with mortgage company – likely 
more), 

9.  Some mortgage companies insist on sending 
their inspector to perform inspection prior to work 
commencing.  (5-7 day wait for inspector and 
another hour plus additional trip) 

10. Mortgage company finally sends initial funding 
(another 5-7 day wait), 

11.  Insured deposits mortgage company check and 
writes check to contractor to commence work.  
Contractor completes work order for work (several 
day wait plus another trip), 

12. Smart contractors do not begin work before the 
property owner’s check clears 
(another 2-4 day wait), 

13. Materials are ordered and 
crews are scheduled (1 hour), 

14. The Contractor’s project 
manager coordinates, schedules, 
oversees, and inspects the work.  (8-16 hours or 
more on a residential project and many more on a 
commercial project plus numerous trips), 

15. Work completed and a substantial completion 
certificate is issued to the property owner.  
Contractor returns any material not used to 
supplier. Contractor floats the balance due to pay 
their sub-contractors, all material and equipment 
costs (1 hour to return materials plus another trip), 

16.  Some carriers require an inspection before 
they release the recoverable depreciation being 
held back (5-7 day wait plus an additional hour plus 
another trip), 

17. Contractor takes the time to explain (again 
because property owner does not understand) how 

the depreciation hold back works and describes 
how to request the final insurance check (another 
hour), 

18.  Sometimes the contractor must schedule an 
appointment to meet with the mortgage 
companies inspector (after work completed), meet 
with them, show them around and answer any 
questions (5-7 day wait plus 2 additional hours plus 
another trip),  

19. In that case, the mortgage company inspector 
completes his paperwork and turns it in (7-10 
days), 

120. In that case, the mortgage company receives 
inspectors report and prepares to send out funds 

for the balance of the work.  If 
the project is large enough, the 
mortgage company may dole 
out the funds in three checks, 
which require more inspections 
and more time.  Very large 
projects, like house fires can 

even be doled out in four payments, exacerbating 
the wait, 

21. Mortgage company finally sends final check 
(additional 5-7 business days), 

22.  Insured deposits mortgage company check and 
writes check to contractor to pay the balance for 
the work (yet another trip). 

Twenty-two steps compared to 2 for the non-
catastrophe related project!  The economic 
realities of catastrophe-related contracting being 
much more costly, time consuming and candidly, 
exasperating than your typical contracting project 
should now be evident.  Not to mention being a 
greater financial risk, especially when floating a 
part of the project – which unfortunately, is not 
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unusual.  Adjusters, and others,  who are taught to 
parrot that catastrophe-related contractors should 
not charge more than non-catastrophe 
related contractors for any given 
amount of work are either miserably 
ignorant or being disingenuous.   

Rather than taking the few hours to 
coordinate and less than a week to 
complete like a non-catastrophe related project, a 
catastrophe-related project takes dozens of hours 
of manpower and many times several months to  

complete the project and receive their final check 
for the work completed.  Not to mention that 

catastrophe contractors have to float 
costs of the project in most cases 
because of carrier slow pay and 
having to deal with mortgage 
companies.  Contractors earn every 
penny that they make on 
catastrophe related restoration 

projects such as yours. 

‘Now you have the rest of the story’, as the saying 
goes… 
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SAMPLE CLAIM FILING LETTER 
Have you made a WRITTEN notification of loss (claim)?  If not, do that immediately, attached is a sample 

notification letter.  If you are claiming a storm loss:  Consider refraining from stating the damage was caused 
by a hailstorm, windstorm, lightning storm, etc.  Unscrupulous carriers have used some of our client’s 

statements (made innocently and unaware) to limit the scope of your damages and claim.  Simply state storm 
damage in your written notification of loss.  Also, unless you are not 100% POSITIVE about the date of loss, 

why guess?  Some carriers are using their client’s stated date of loss (that they guessed) against them as well.  
They’ll look up weather reports, and if your address doesn’t have any hail or wind reported on the date that 
you guessed the damage occurred, they close your claim unpaid.  If you are unsure, state so on your written 
notice of loss.  They cannot force you to state a date that you do not know for sure.  We highly recommend 

that you take the time to do this step. 

This is a sample letter, and was created for educational purposes only.  We are not attorneys and will never 
give legal opinions or coverage advice regarding actual circumstances.  If personal, legal, or accounting 
assistance is needed, contact a licensed professional.  Therefore, do not copy this letter word for word.  

Rather, use the letter as a sample to help you create your own letter based on the circumstances of your 
claim/loss. 

To whom it may concern,         February 29, 2016 

I sustained a financial loss due to storm damage to my home/business.  I was recently informed that my policy 
requires that I make written notice to you.  Why didn’t your representative tell me this when I called my claim 
in?   

Regardless, my home has been damaged by a storm.  I was not home/at my commercial building when the 
storm occurred, so I am not positive about the date of loss and I prefer not to speculate.  I do believe that my 
loss is a covered loss per the coverage afforded me in my policy of insurance with your company, policy 
number 1234567890.  If you believe that my policy requires that I give a date of loss, please inform me in 
writing the policy language that requires that I do so and where said language can be found in my contract 
with you. 

You are granted access to inspect the damaged property, but please call first to schedule an appointment with 
me, as I’d like to be present during your inspection.   

I am claiming $47, 831.15 against my contract of indemnification that you sold me to pay for this covered loss.  
Please see an enclosed estimate from my contractor justifying this amount.  Please have a competent adjuster 
call me to schedule a time to inspect the property to confirm this loss amount.  Please assign me an adjuster 
that has been vested with the authority from you to actually adjust claims rather than one who simply 
estimates the value of a loss – send an adjuster who has the authority to negotiate a fair and equitable 
settlement to indemnify me for my loss.  My contractor will be present at the appointment to assist me in 
pointing out all the damage, explain his proposed method of repair to your adjuster, answer any questions 
regarding his estimate and to answer any technical questions they may have. 
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I expect that your settlement with me will be in compliance with the Loss Settlement Provision in my policy: 

Please consider this my official, written notification of loss and claim/demand for payment of $47, 831.15.  
Just FYI, I have read and understand both my homeowner’s policy as well as the Unfair Claim Settlement 
Practices Act.  I look forward to a fair and equitable settlement and timely resolution with you gentlemen 
regarding this covered loss.  Waiving none and reserving all of my rights, thank you in advance for your 
prompt attention to this matter.  

You Name 

Printed 

Optional: Please accept my enclosed Sworn Statement in Proof of Loss.  I understand that within 30 days after 
receipt of my proof you must either accept it and pay, or refuse it and explain the reason for your refusal. 
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SAMPLE DISPUTE INTERIM LETTER 

We recommend you write a letter similar to the following immediately after receiving the adjusters estimate if 
it omits legitimate damage and/or fails to include reasonable payment to make you whole.  This is a sample 

letter, and was created for educational purposes only.  We are not attorneys and will never give legal opinions 
or coverage advice regarding actual circumstances.  If personal, legal, or accounting assistance is needed, 

contact a licensed professional.  Therefore, do not copy this letter word for word.  Rather, use the letter as a 
sample to help you create your own letter based on the circumstances of your claim/loss. 

Mr. Agent,           Feb. 29, 2016  
Re:  Claim Number:  123456789 

I am writing this letter to let you know that there is a dispute between you and I, and to give your claims 
department an opportunity to properly handle the above referenced claim in good faith according to the 
terms in my policy.  The dispute between your company and me includes: 
1. Your damage assessment to my property from the covered peril, 
2. Your recommended method to repair my damaged property to bring it back to its pre-peril condition, 

using materials of like kind and quality, and 
3. The reasonable, market price to repair the damaged property back to its pre-peril condition, using 

materials of like kind and quality, thus indemnifying me. 

The Unfair Claims Settlement Practices Act states that “I have the right to reject any settlement amount, 
including any unfair valuation, offered by the insurance company.”  I am rejecting your offer to settle my 
claim.    

The actual RC amount of my loss (according to my contractor):   $25,000.00 
Your most recent offer to settle (RC):      $10,000.00 
Amount in dispute:         $15,000.00 
The enclosed contractor estimate forms the basis for my claim, and is subject to change if there is additional 
damage discovered (whether hidden or not) from the event or if other information that is pertinent to 
indemnifying me is learned. 

Moreover, my contractor has informed me that you have demanded that they piecemeal the roof that was 
damaged rather than replacing the whole roof system - that you are omitting the following necessary 
components from your estimate of damages: 
1. Drip edge,  
2. Starter course, and 
3. Valley metal. 

When I entered into a contract (the policy) with you to indemnify me for covered losses, I fully expected to be 
indemnified (made whole).  I most certainly did not bargain for a piecemeal roof in the event of a covered loss.  
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If it is your position that I did bargain for a piecemeal roof, please write me back and quote the specific policy 
language that forms the basis of your conclusion.  My contractor has advised me that some of these items are 
even required by code.  The law requires that I perform these repairs.  I have every intention of being fully 
indemnified for my covered loss.  I understand this to mean that I neither reap economic gain nor incur a loss 
if adequately insured (which I am).  That means that after I pay my deductible to my contractor and satisfy all 
conditions in the policy, that I will receive a payment equal to that of my covered loss so that I will be restored 
to the same position after the loss as I was before the loss. 

Furthermore, I understand that you are refusing to pay my contractor their fee for overseeing this project - the 
general contractor overhead and profit.  It is my understanding that even your own internal policies state that 
if a general contractor is reasonably needed for a loss, that you will reimburse me for these fees.  Understand, 
I never agreed to, nor am I bound to your internal company polices; rather, we are both only bound to the 
policy language in my contract with you.  I have not only determined that a GC is needed and warranted in this 
case, but I have hired one and am contractually bound to them – ABC construction.  Again, if the basis on you 
conclusion that GCO&P fees are not covered is in the policy language, please write me back and quote the 
specific policy language that forms the basis of that conclusion. 

This is of the upmost importance:  Are there any other specific line items in my contractor’s estimate (for 
damage) that are either illegitimate or unreasonable?  If there are, please be let me know IN WRITING which 
line items and be explicit explaining whether each line item is illegitimate or unreasonable.  Please explain 
how you drew your conclusions for each.  Do not simply answer “We don’t cover that” or some equivalent 
canned statement.  I am presuming that you are competent and did not simply overlook the damage in 
question.  My question is why you are omitting these line items.  Are they illegitimate or are they 
unreasonable.  Include an explanation of how you drew your conclusion for each, not simply a canned 
response regarding your company’s internal policies.  Again, I never agreed to, nor am I bound to your internal 
company polices.  If you fail to explain in writing, whether each remaining line item in dispute is either 
illegitimate or unreasonable and include an explanation for each of how you drew your conclusion for each, 
then I will consider such failure primae facia evidence that you agree with each line item of my attached claim 
currently in dispute.      

It is my understanding that you have not applied any exclusions, partial exclusions or limitations to my claim.  
If this is inaccurate, please inform me in writing the policy language that forms the basis for your coverage 
decision and how you arrived at your conclusions.  In addition, explain the precise incidents, circumstances, or 
risk factors that disqualified me for coverage under my claim.  Additionally, please state the sources of 
information that you relied upon to make your coverage decision.  

I believe that the above questions are materially pertinent to my claim.  It is reasonable for you to answer the 
above questions, in writing, within fifteen days of your receipt of this correspondence.  The Unfair Claims 
Settlement Practices Act states that this amount of time is reasonably fair.  If you fail to give a written reply to 
my above questions within 15 days, I will consider such failure to be a material violation of section three of the 



128 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

Act: “Failing to acknowledge with reasonable promptness pertinent communications relating to a claim arising 
under the Insurer’s policy.”  

Your advertisements state that “I am in Good Hands with Allstate.”  Consumers take this to mean that you 
have our back – that we can have peace of mind trusting that you have us covered if an event occurs.  Is this 
true or is it not? 

My property policy is a contract of indemnification and I fully intend to be fully indemnified for my loss and 
damages from you, since that is what you promised you would do when I purchased the policy.  Please 
respond promptly and let me know that you are going to do the right thing.  I look forward to a fair and 
equitable resolution of my dispute with you.  Nothing contained in any communication with you shall be 
understood to be a waiver of any of my rights – I am expressly reserving all of my rights.  Thank you in advance 
for your time, your prompt attention to this matter and for doing the right thing.  

 
Yours, 

Insured 
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SAMPLE SUPPLEMENTAL CLAIM/RE-INSPECTION REQUEST LETTER 

We recommend you write a letter similar to the following if your adjuster is incompetent, refusing to be 
reasonable or refusing to cooperate with you.  This is a sample letter, and was created for educational 

purposes only.  We are not attorneys and will never give legal opinions or coverage advice regarding actual 
circumstances.  If personal, legal, or accounting assistance is needed, contact a licensed professional.  

Therefore, do not copy this letter word for word.  Rather, use the letter as a sample to help you create your 
own letter based on the circumstances of your claim/loss. 

Mr. Agent,           Feb. 29, 2016  

Re:  Claim Number:  123456789 

I have hired ABC General Contracting to repair/restore my damaged property back to its pre-storm condition using 
materials of like kind and quality.  I received your adjuster’s most recent offer to settle my claim and there now exists a 
dispute between you and me regarding the scope of damage and pricing of this loss. 

The actual RC amount of this loss (according to my contractor):  $25,000.00 

Your most recent offer to settle (RC):     $10,000.00 

Amount in dispute:        $15,000.00 

Are there any specific line items in my contractor’s estimate (for damage) that are either illegitimate or unreasonable?  
If there are, please be let me know IN WRITING which line items and be explicit in explaining how you drew your 
conclusions.      

Otherwise, I recommend three different options to resolve this dispute.  Please pick one of the following: 
1.  Tender a draft in the amount of $15,000.00 - the amount in dispute. 

2.  Assign a new adjuster to this claim and have him schedule a re-inspection to visit with my contractor so that the 
scope of damage and pricing differences can be addressed and rectified.  Do not send the same adjuster as before, as 
they will likely be irritated about the re-inspection and only try to justify their previous position.   

3.  We can agree to invoke the appraisal clause in my policy of insurance.  Although the claim may not be ripe for 
appraisal, this is nevertheless an option.  If you refuse a re-inspection that is prima facie evidence that my claim is 
indeed ripe for appraisal.   

My property policy is a contract of indemnification and I fully intend to be fully indemnified for my loss and damages 
from you, since that is what you promised you would do when I purchased the policy.  Please respond promptly and let 
me know how you wish to proceed forward with a resolution to this dispute.  I look forward to a fair and equitable 
resolution of this matter. 

Waiving none and reserving all of my rights, thank you in advance for your prompt attention to this matter.  Thank you 
for your time.  

 

Yours, 

Insured 
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APPRAISAL PROCESS INSTRUCTIONS 

In the event that you use the two previous letters and fail to get a reasonable settlement offer from your 
carrier (scope of damages and price), your loss is ripe (an attorney term) for appraisal.  The following outlines 

the steps to take for a successful appraisal of your loss.  It also answers many of the questions that most 
property owners have and gives you reasonable expectations.  We have created a video explaining the 

process, how it works and what reasonable outcome you can expect:  www.LevelthePlayingfiled.us

Our administrator, Debbie Baker, handles the intake for all new clients.  Please do not call one of our 
appraisers directly and assume that they will be the one appraising your claim.  There are a number of critera 
that go into determining which appraiser best fits your situation, i.e. geographical location, size of loss, type of 
loss, etc.  Debbie assigns all losses to the appropriate appraiser.  Her contact info is: 

Email: Debbie@LPLossConsulting.com 
Direct: 469-535-3702 

Mailing Address: 12583 Grayhawk Blvd. Frisco, TX 75033 

1. If you haven’t requested a re-inspection (filed a 
supplemental claim) yet, do so right away.  We 
have included a sample SUPPLEMENTAL CLAIM 
– RE-INSPECTION REQUEST LETTER to help you 
draft your own.  This letter places the claims 
department on notice that you do not agree 
with their damage assessment and estimated 
price to restore your home/building.  If you do 
not send the carrier this letter before 
demanding appraisal, your appraisal demand 
will be rejected.  This is because (according to 
court precedent) you must first afford the 
carrier the opportunity to negotiate a 
settlement with you before demanding 
appraisal.  Mail this letter to your insurance 
agent, not your adjuster.  This is because you 
are requesting a different adjuster be assigned 
to your claim.  The old adjuster may not like a 
new adjuster being requested, but it is 
definitely in your best interest.  Always mail all 
correspondence certified mail, return receipt 
requested utilizing the instructions below. 

2. If there is a remains a dispute over the scope of 
damages between you adjuster and your 
contractor (not just pricing), be patient and do 
not require your contractor to repair or replace 
the disputed, damaged property yet.  If you do 
require them to do the work right away, they 
would be destroying the evidence that we need 
to prove your claim in appraisal.  If any part of 
the dispute is pricing only, go ahead and have 
them do that work immediately, especially the 
roof. 

3. If there remains some (undisputed) amount 
that the carrier has agreed to pay you that you 
have not received and deposited yet (the 
carrier has agreed to a preliminary settlement 
amount, but has yet to pay it ALL to you), 
immediately demand the "undisputed portion" 
be paid to you "promptly” before you invoke 
appraisal. 

4. Make sure that you deposit all checks for the 
undisputed amount BEFORE you demand 
appraisal.  We've had carriers put a stop 

http://www.LevelthePlayingfiled.us
mailto:Debbie@LPLossConsulting.com
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payment on issued checks (a couple of times) 
once the Insured has demanded appraisal.  This 
is not legal, but that does not stop 
unscrupulous carriers from doing it anyway. 

5. Sign the attached agreement.  This hires LP 
Loss Consultants as your appraiser.  Then pay 
us your retainer.  If you have a question 
regarding the retainer, please call our office. 

6. Once we have a properly executed agreement 
from you hiring our company as your appraiser, 
we will assign you a specific appraiser to handle 
the process and email you the demand letter 
woth that appraiser’s name and contact info on 
it.     

7. Always scan a copy of your demand letter to 
your computer to email (or Fax it) it to your 
appraiser before mailing it in.  Once you’ve 
made a copy, mail your appraisal demand letter 
to your adjuster, and consider mailing it to your 
Agent as well.  Always send all correspondence 
certified mail, return receipt requested.  On the 
back of the green return receipt card, print 
your name but your appraiser’s address.  If you 
accidentally use your address, you will need to 
scan the return receipt card (once you’ve 
received it in the mail) and email a copy to your 
appraiser.  

8. Is your policy an ACV policy?  If unknown, ask 
your agent or adjuster.  If so, notify us and your 
contractor of this fact – very important.  Also, if 
you believe that you are underinsured, please 
notify us of this right away as well.  Because the 
carrier may require a co-insurance contribution 
from you – see Chapter 30 of our Level the 
Playingfield eBook at LevelThePlayingfield.US 

9. Is there any interior damage in dispute?  If so, 
let your appraiser know right away.  We will 
need to have access to the interior on the day 
of the appraisal inspection to examine the 
interior damage.  The same goes for the Umpire 
visit, if one becomes necessary. 

10. Email your appraiser copies of ALL your claim 
paperwork, including: a copy of your carrier’s 
most recent estimate, and a copy of any email 
correspondence between you and your carrier.  
If there are any coverage issues, email us a 
copy of any official written denial letter (partial 
or full denial).  If the carrier has not given a 
written denial, do not remind them of that fact! 

11. Have your Contractor (or Public Adjuster) email 
us a copy of their most recent estimate/final 
invoice and any other applicable 
documentation, i.e., your written 
agreement/contract with them, any scope 
notes they might have, 
diagrams/measurements/EagleViews, etc.  
Legible contractor scope notes are acceptable 
substitutes; 

12. Email us a copy of the agreement between you 
and your contractor where you are hiring them 
as your general contractor; 

13. If General Contractor’s Overhead and Profit is 
an issue and any of the work has been 
performed, we will need a copy of all the GC’s 
sub-contractor invoices, especially the roofing 
sub-contractor’s invoice.  Have your contactor 
redact (obscure) the price that they paid their 
subs.  If you have any questions regarding this, 
ask your appraiser and your contractor. 

14. We will be in touch regarding scheduling a date 
to meet the carrier’s appraiser at the loss 
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location.  On the day of the appraisal 
inspection, make sure that the back yard is 
accessible – no locked gates (no dogs, please.) 

15. If the Umpire is being invoked, make sure that 
gates are unlocked on that appointment date 
as well.   

16. The Umpire will likely send both parties an 
invoice for their services once he has finished 
his work and is prepared to render his award.  

We recommend you FedEx a money order or 
certified check to pay him for his fee TODAY.  It 
fosters good will when you go out of your way 
to pay them promptly.  Personal checks take a 
few days to clear the bank.  But money orders 
and certified checks are like cash in their hands. 
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SAMPLE APPRAISAL DEMAND LETTER 

RE:  Name: ________________________________________________  Date of Loss: __________________ 

 Policy No.: ______________________________ Claim No.: ___________________________________ 

To whom it may concern,        

Despite repeated attempts, the adjuster employed by your company and I have been unable to agree on the amount of 

loss and cost of repair/replacement for the actual damages sustained to my property by the event.  Since there remains 

a dispute between us as to the amount of my loss and damage, I am hereby invoking the appraisal provision afforded 

me under the ‘Conditions’ section of my property policy.  I am disputing both the scope of your damage assessment as 

well as the pricing.  Moreover, I am not disputing the amount of your most recent offer to settle my claim – that is the 

undisputed amount.  Rather I am disputing the difference between that amount and the figure that my contractor states 

accurately reflects my loss.  My understanding is that all my property damage (claimed by me) is covered by my policy.  

If you question the extension of coverage to any part of my claim, or believe that some limitation or exclusion is 

applicable, please notify me immediately and cite the policy language that forms the basis and foundation of your 

conclusion. . 

I have hired LP Loss Consulting to serve as my appraiser in this matter.  Their office phone number is 972-913-4479.  

Their email address is LPLossConsulting@gmail.com .  Their FAX is 800-878-1427.  They will be assigning a specific 

individual to act as my appraiser.  Please contact them to obtain the individual’s name (that will be serving in the 

capacity of appraiser) and that individual’s contact information.   

Please select a competent and independent appraiser within 20 days receipt of this notice and notify LP Loss Consulting 

of their identity and contact information (telephone number, mailing address and email) so that the process may begin 

as soon as possible.  LP Loss Consulting will have assigned a specific individual to serve by the time that you select your 

appraiser.  I am expecting that the individual that you name to act as your appraiser will be independent.  My 

reasonable understanding of the meaning of the term ‘independent’ is Black’s Law Dictionary’s definition: Not 

dependent; not subject to control, restriction, modification or limitation from a given outside source (you, the carrier).   

I have instructed LP Loss Consulting that the two parties, you (the carrier) and I, are in agreement regarding the 

definition of property damage as defined in the policy language.  Please instruct your appraiser to limit their use to this 

agreed definition when determining property damage during the appraisal process.  As I’m sure you’d agree, any 

member of the appraisal panel that elects to use any other definition for property damage (other than our previously 

agreed definition) is exceeding their authority on the panel.     

Waiving none and reserving all of my rights, thank you in advance for your prompt attention to this matter. 
 

Signature: ______________________________________________ 

Name Printed: ______________________________________________  Date: __________________________ 

mailto:LPLossConsulting@gmail.com
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Speak UP: How to communicate with your insurance company 

NAIC Map of State Insurance Departments 

Examinations Under Oath 

Statutes of Limitations 

INSURANCE CLAIM HELP PUBLICATIONS, SAMPLE LETTERS AND FORMS 

Library of Claim Tip Publications 

Sample letters/ Sample forms to help document your loss and get paid in full and on time 

UP Guides: information on specific insurance problems and professional help resources 

"The Disaster Recovery Handbook and Household Inventory Guide" 

www.privacyrights.org/clue-and-you-how-insurers-size-you 

www.napia.com - 21165 Whitfield Place, #105 – Potomac Falls, VA. 20165. Tel (703) 433-9217 Fax (703) 433-
0369. 

www.nirc4change.org/ - National Insurance Restoration Council  

YOUR STATE’S INSURANCE REGULATOR AND/OR THE NATIONAL ASSOCIATION OF INSURANCE 
COMMISSIONERS  

(NAIC); www.naic.org   

http://naic.org/state_web_map.htm 

FILE AN INSURANCE COMPLAINT IN TEXAS  

Your Insurance Legal Rights as a Property Owner in Texas 

COMPLAINTS AGAINST YOUR INSURANCE COMPANY 

Remember that insurance companies are subject to penalties if they fail to settle claims promptly and fairly.  
You can first try to resolve the dispute by contacting the company. Read “Speak UP” and visit the UP Claim 
Help Library for tips on strategy. 

If you are unable to resolve the problem, you can file a complaint with TDI.  You may do so on TDI’s website 
at www.tdi.state.tx.us/consumer/complfrm.html.  You may also fax a complaint to (512) 475-1771 or send 
an email to ConsumerProtection@tdi.state.tx.us.  Finally, you may file a complaint by mail to: 

Texas Department of Insurance 
Consumer Protection (111-1A) 
P.O. Box 149091 
Austin, Texas 78714-9091 

http://uphelp.org/sites/default/pdfs/StanleyKaufmanArticle.pdf 

http://www.privacyrights.org/clue-and-you-how-insurers-size-you
http://www.napia.com
http://www.nirc4change.org/
http://www.naic.org
http://naic.org/state_web_map.htm
http://www.tdi.state.tx.us/consumer/complfrm.html
mailto:ConsumerProtection@tdi.state.tx.us
http://uphelp.org/sites/default/pdfs/StanleyKaufmanArticle.pdf
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http://www.texaswatch.org/ 

http://www.ican2000.com/ussethome.html 

http://www.badfaithinsurance.org/ 

PERTINENT ARTICLES  

http://www.bloomberg.com/apps/news?pid=nw&pname=mm_0907_story1.html 

http://www.huffingtonpost.com/2011/12/13/insurance-claim-delays-industry-profits-
allstate-mckinsey-company_n_1139102.html 

http://www.kanoski.com/Client-Driven/Insurance-Industry-Exposed.pdf 

http://www.erisa-claims.com/library/Berardinelli%20article.pdf 

http://www.bizjournals.com/prnewswire/press_releases/2014/07/29/DA79511 

http://www.fox4news.com/story/24624491/investigation-homeowner-alert 

http://www.propertycasualty360.com/2015/02/04/war-on-hail-declared-in-texas-as-insurers-fight-
ex?t=loss-litigation 

http://www.oppaga.state.fl.us/reports/pdf/1006rpt.pdf 

http://www.atlantainjurylawblog.com/insurance-law/allstate-good-hands-vs-boxing-gloves.html 

http://www.insure.com/general-insurance/adjuster-performance-2.html 

http://allstateinsurancesucks.com/phpbb/viewtopic.php?f=1&t=2741&p=8246 

http://www.oconnelllegal.com/putting-profits-over-policyholders/ 

http://merlinlawgroup.com/our-blogs/secretive-allstate-file-could-show-bad-faith 
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CONTRACTOR BONUS SECTION 
Chapter C1 - TORTUOUS INTERFERENCE WITH A 
CONTRACT 
Tortious interference of a contract (also known 

as intentional interference with 
contractual relations) occurs 
when an individual (like an 
adjuster or carrier) uses a ‘tort’ 
(a wrongful act) to come 
between two parties' mutual 

contract.  In the common law court, a tort 
(financial harm) occurs when a person intentionally 
damages the plaintiff's (the contractor’s) 
contractual relationship with their client.  This can 
happen when an adjuster convinces a policyholder 
to breach their contract against the contractor 
preventing the contractor from performing the 
work and getting paid.   

The classic example of this tort occurs when an 
adjuster induces a policyholder to breach their 
agreement with their contractor by persuading 
them that their contractor is changing too much for 
the work and states that he has several other 
contractors that will perform the work for the 
carrier’s price.  The adjuster, and by extension, the 
carrier, has no privilege to induce a breach of 
contract between the parties – he/the carrier are 
not a party to the contract.  If they know that the 
policyholder has an agreement with a contractor 
and they induce them to breach the contract, they 
have interfered with contractual relations between 
the parties and can be sued for the tort - held 
financial liable for any reasonable loss of earnings 
that the contractor may have suffered plus other 
financial penalties. 

Moreover, this tort (financial injury) may occur 
when an adjuster's conduct intentionally causes a 

policyholder not to enter into a business 
relationship with them if it can be proven that the 
policyholder would have otherwise entered into a 
contract.  This is termed tortious interference with 
prospective business relations, expectations, or 
advantage or with prospective economic 
advantage.  It is more difficult to prove in court 
obviously. 

Although the specific elements required to prove a 
claim of tortious interference of a contract vary 
from one jurisdiction to another, the contractor 
has to typically prove every one of the following 
elements: 
1. There existed a contractual relationship or 
beneficial business relationship between a 
policyholder and a contractor, 
2. Knowledge of that relationship by the 
adjuster/carrier, 
3. The adjuster intended to induce the policyholder 
to breach the relationship, 
4. Lack of any privilege on the part of the 
adjuster/carrier to induce such a breach, 
5. The policyholder actually breaches the 
contractual relationship, and 

6. Actual financial damage to the contractor.  
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Again, every element must be proven to 
prevail in court.  Typical legal damages 
for tortious interference include 
economic losses (lost profits for failure 
to perform the work), mental distress if 
it can be proven with certainty, and 

even attorney’s fees.  

For more information regarding this, 
simply Google ‘tortious interference of a 
contract’ and ‘tortious interference with 
prospective business relations.’ 
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chapter C2).  It is because the contractor is not 
a party to the contract (the policy) and has no 
standing.  That makes them a representative of 
the Insured when they speak on their behalf.  
If a contractor begins negotiating, representing 
or attempting to settle a claim or starts 
referencing coverage issues, they are stepping 
over the line into public adjusting without a 
license and could face arrest.  Contractors can 
and should point out property damage, discuss 
the price they are charging to repair or replace 
that property and answer any technical 
questions and method of repair that the 
adjuster may have.  But once they begin 
discussing policy language, coverage, 
negotiating or attempting to settle the claim, 
they are public adjusting.  Again, the Insured 
can discuss these issues all they want, they’re 
a party to the contract, but the contractor has 
no contractual standing regarding the contract. 

Conversely, this pendulum swings both ways, 
though.  The carrier and by extension, the 
adjuster, is not a party to the construction 
contract between the Insured and their 
contractor.  If a contract exists 
between the Insured and their 
contractor, then both are 
bound by the terms of that 
contact.  The adjuster/ 
carrier is not a party to the 
construction contract and has 
no standing regarding the 
terms of that contract.  That means they 
cannot dictate the prices that the contractor 
charges for the work they are performing.  
Again, the reason is because they have no 
standing regarding the contract between those 

two parties.  Stop letting them push you 
around like a schoolyard bully!   

Remember that the Insured is the claimant.  
That means that the burden of proof lies on 
the property owner’s shoulders to prove their 
claim is legitimate and reasonable.  Likewise, 
the Insured, because they are a party to both 
contracts, must make sure that they comply 
with the terms of both contacts or they may 
find themselves in financial peril for breaching 
one or both of the contracts.   

Because adjusters have no 
standing in the construction 
contract, they cannot dictate 
the price that the contractor 
charges the Insured.  That 
doesn’t mean that the carrier 
will pay anything that the contractor wants to 
charge.  Again, the policy does obligate them 
to indemnify the Insured for covered losses in 
accordance with the loss payable provision 
found in the policy language.  The pricing has 
to be legitimate and reasonable.  The carrier 
has a contractual obligation to indemnify their 
insured.  

Imagine if the contractor started dictating to 
their client’s adjuster or their agent that the 
premium that they’re charging for the 
homeowner’s policy is too much – that they 
know many carriers that would insure the 
property for less.  That’s none of his business; 
he’s not a party to the contract (the Insured’s 
policy).  Likewise, neither can an adjuster 
dictate to a contractor what price that they 
perform the work for, they are not a party to 
that contract – they have no standing.  
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Besides, they are not the one actually 
performing the work, the contractor is. 

If an adjuster persuades an Insured to cancel a 
contract with their contractor because of 
pricing, this is likely tortious 
interference of a contract – see the 
previous chapter.  I have personally 
seen this happen may times and the reason 
carriers and their adjusters get away with it is 
because contractors don’t fight back and sue 
them.  

Policy Loss Payable Provision:  Furthermore, 
the property policy does obligate the carrier to 
indemnify the Insured for covered losses in 

accordance with the loss payable 
provision found in the policy language.  
This provision is very important, it lays 
out precisely how much the carrier 
owes for covered losses – that’s the 

reason it is included in the policy language.  
The following is a loss payable provision from a 
standardized homeowner policy – yours is 
likely quite similar:  

 

…… our payment will not exceed the smallest of the following: 

(1) the limit of liability under this policy applicable to the damaged or destroyed building structure(s);  
(2) the cost to repair or replace that part of the building structure(s) damaged, with material of like kind 
and quality and for the same use and occupancy on the same premises; or 
(3) the amount actually and necessarily spent to repair or replace the damaged building structure(s). 

 
Basically, this provision states that the carrier owes 
the Insured’s costs - what their contractor is 
charging them to repair/replace the damage (with 
materials of like kind and quality) not to exceed 
policy limits.  Technically, number three above 
states that they only owe what the Insured has 
actually paid (past tense) to their contractor (and 
then only a payment that was necessary).  
However, they would be hard-pressed to try have 
to explain themselves to a jury their position that 
they will only reimburse an Insured after they have 
first come out-of-pocket to 
make repairs.   

 

 

How is an Insured supposed to be guaranteed that 
they will be indemnified if they pay in full – 
especially when the carrier has been playing games 
and obfuscating the truth the whole time? 

What about premiums skyrocketing?  The carriers 
always bellow that if claim payouts increase, then 
they will be forced to raise insurance rates.  
Nonsense – what we are talking about is making 
them pay the amount that the Insured bargained 
for in the policy.  Chip Merlin, a renowned 

insurance claim litigator has a 
great article regarding this 
myth.    

 

    

  



 

 

Chapter C3
THEIR CLIENT
Is it legal for a
client
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 
law for years
contract
of an insured in negotiating for
effecting the settlement of
(or claims
any policy of insurance cov
property.
negotiate for their c
doing so to be 
contractor would be
client, 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

Chapter C3
THEIR CLIENT
Is it legal for a
client
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 
law for years
contract
of an insured in negotiating for
effecting the settlement of
or claims

any policy of insurance cov
property.
negotiate for their c
doing so to be 
contractor would be
client, 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

Chapter C3
THEIR CLIENT
Is it legal for a
client’s behalf
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 
law for years
contractors may not “
of an insured in negotiating for
effecting the settlement of
or claims

any policy of insurance cov
property.
negotiate for their c
doing so to be 
contractor would be
client, putting words into their mouths 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

Chapter C3
THEIR CLIENT
Is it legal for a

behalf
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 
law for years

ors may not “
of an insured in negotiating for
effecting the settlement of
or claims) for loss or damage under 

any policy of insurance cov
property.”  It is not legal for contractors to 
negotiate for their c
doing so to be 
contractor would be

putting words into their mouths 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

Chapter C3 - 
THEIR CLIENT’S
Is it legal for a contractor to negotiate 

behalf?
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 
law for years now

ors may not “
of an insured in negotiating for
effecting the settlement of

for loss or damage under 
any policy of insurance cov

It is not legal for contractors to 
negotiate for their c
doing so to be 
contractor would be

putting words into their mouths 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

 CONTRACTORS NEGOTIAT
S BEHALF
contractor to negotiate 

?  The practice of contractors 
(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 

now.  
ors may not “

of an insured in negotiating for
effecting the settlement of

for loss or damage under 
any policy of insurance cov

It is not legal for contractors to 
negotiate for their c
doing so to be representation
contractor would be

putting words into their mouths 
things that only they,
are allowed to say
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

CONTRACTORS NEGOTIAT
BEHALF

contractor to negotiate 
The practice of contractors 

(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 

.  In
ors may not “

of an insured in negotiating for
effecting the settlement of

for loss or damage under 
any policy of insurance cov

It is not legal for contractors to 
negotiate for their clients because the law regards 

representation
contractor would be 

putting words into their mouths 
things that only they,
are allowed to say.  Referring back to the chart in 
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

CONTRACTORS NEGOTIAT
BEHALF 

contractor to negotiate 
The practice of contractors 

(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 

In Texas
ors may not “act

of an insured in negotiating for
effecting the settlement of

for loss or damage under 
any policy of insurance cov

It is not legal for contractors to 
lients because the law regards 

representation
 standing in 

putting words into their mouths 
things that only they, or their legal representatives, 

.  Referring back to the chart in 
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

© 

CONTRACTORS NEGOTIAT
 

contractor to negotiate 
The practice of contractors 

(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 

Texas
act on behalf 

of an insured in negotiating for
effecting the settlement of,

for loss or damage under 
any policy of insurance covering real or personal 

It is not legal for contractors to 
lients because the law regards 

representation
standing in 

putting words into their mouths 
or their legal representatives, 

.  Referring back to the chart in 
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

© Copyright 

CONTRACTORS NEGOTIAT

contractor to negotiate 
The practice of contractors 

(including roofers) negotiating
any claim settlement with an insurance company 
representative has been against the 

Texas, 
on behalf 

of an insured in negotiating for
, a claim 

for loss or damage under 
ering real or personal 

It is not legal for contractors to 
lients because the law regards 

representation.  In other words, the 
standing in 

putting words into their mouths 
or their legal representatives, 

.  Referring back to the chart in 
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 
THE STATE OF TEXAS 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

Copyright 

CONTRACTORS NEGOTIAT

contractor to negotiate 
The practice of contractors 

(including roofers) negotiating, adjusting or settling 
any claim settlement with an insurance company 
representative has been against the 

on behalf 
of an insured in negotiating for, or 

a claim 
for loss or damage under 

ering real or personal 
It is not legal for contractors to 

lients because the law regards 
.  In other words, the 

standing in the
putting words into their mouths 

or their legal representatives, 
.  Referring back to the chart in 

chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

Copyright 

CONTRACTORS NEGOTIAT

contractor to negotiate 
The practice of contractors 

adjusting or settling 
any claim settlement with an insurance company 
representative has been against the 

on behalf 
or 

a claim 
for loss or damage under 

ering real or personal 
It is not legal for contractors to 

lients because the law regards 
.  In other words, the 

the 
putting words into their mouths 

or their legal representatives, 
.  Referring back to the chart in 

chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

Copyright March 1

CONTRACTORS NEGOTIAT

contractor to negotiate on
The practice of contractors 

adjusting or settling 
any claim settlement with an insurance company 
representative has been against the 

for loss or damage under 
ering real or personal 

It is not legal for contractors to 
lients because the law regards 

.  In other words, the 
 shoes 

putting words into their mouths –
or their legal representatives, 

.  Referring back to the chart in 
chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

March 1

CONTRACTORS NEGOTIATING 

on their 
The practice of contractors 

adjusting or settling 
any claim settlement with an insurance company 

ering real or personal 
It is not legal for contractors to 

lients because the law regards 
.  In other words, the 

shoes 
– saying 

or their legal representatives, 
.  Referring back to the chart in 

chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

March 18, 2016

ING 

their 
The practice of contractors 

adjusting or settling 
any claim settlement with an insurance company 

ering real or personal 
It is not legal for contractors to 

lients because the law regards 
.  In other words, the 

shoes of their 
saying 

or their legal representatives, 
.  Referring back to the chart in 

chapter C2, the insurance policy is a contract 
between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

, 2016

ING ON

their 

adjusting or settling 
any claim settlement with an insurance company 

ering real or personal 

lients because the law regards 
.  In other words, the 

of their 
saying 

or their legal representatives, 
.  Referring back to the chart in 

between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

, 2016 by Steve Patrick

ON 

adjusting or settling 
any claim settlement with an insurance company 

ering real or personal 

lients because the law regards 
.  In other words, the 

of their 

or their legal representatives, 
.  Referring back to the chart in 

between the carrier and the Insured (homeowner 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

by Steve Patrick

adjusting or settling 

or their legal representatives, 

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

 
by Steve Patrick

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

by Steve Patrick

or property owner).  
States says that 
 
their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

by the Insured’s 
them.  
anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 
rega

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 
2012
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

by Steve Patrick

or property owner).  
States says that 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

by the Insured’s 
them.  
anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 
regarding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 
2012
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

by Steve Patrick - 

or property owner).  
States says that 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

by the Insured’s 
them.  Contractors are not licensed to represent 
anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 
2012 (and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

 All Right

or property owner).  
States says that 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

by the Insured’s 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES

All Right

or property owner).  
States says that 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

by the Insured’s 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

RE: ADJUSTING CLAIMS BY UNLICENSED INDIVIDUALS AND ENTITIES 

All Rights Reserved

or property owner).  
States says that only a party to a contract, or one of 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 
so.  Likewise,
public adjusters 

by the Insured’s are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

 

s Reserved

or property owner).  
only a party to a contract, or one of 

their legal representat
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 
so.  Likewise,
public adjusters 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract.

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO: ALL AGENTS, PUBLIC INSURANCE ADJUSTERS, AND ADJUSTERS, AND TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

s Reserved

or property owner).  Contract law in the United 
only a party to a contract, or one of 

their legal representatives, has legal standing to
negotiate said contract.
Carrier’s attorneys and claim adjusters are legal 

representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 
so.  Likewise,
public adjusters 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

rding a contract. 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

s Reserved 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to
negotiate said contract.  
Carrier’s attorneys and claim adjusters are legal 

representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 
so.  Likewise,
public adjusters 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 
so.  Likewise, only attorney
public adjusters 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

only attorney
public adjusters that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

only attorney
that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 
COMPANIES, CORPORATIONS, EXCHANGES, MUTUALS, COUNTY MUTUALS, RECIPROCALS, 
ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

only attorney
that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

The following bulletin from the Texas 
Commissioner of Insurance was sent out Jun 26, 

(and can be found on their website at 
www.tdi.texas.gov/bulletins/2012/cc16.html

TO ALL INSURANCE 

ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

only attorneys
that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

Commissioner of Insurance was sent out Jun 26, 
(and can be found on their website at 

www.tdi.texas.gov/bulletins/2012/cc16.html

ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

s or 
that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

Commissioner of Insurance was sent out Jun 26, 
(and can be found on their website at 

www.tdi.texas.gov/bulletins/2012/cc16.html

ASSOCIATIONS, LLOYDS, AND OTHER INSURERS WRITING PROPERTY AND CASUALTY INSURANCE IN 

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to

Carrier’s attorneys and claim adjusters are legal 
representatives of the carrier.  
Because they are licensed and are 
hired by the carrier to represent 
them, they are legally allowed to do 

or 
that have been hired 

are allowed to legally represent 
Contractors are not licensed to represent 

anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

Commissioner of Insurance was sent out Jun 26, 

www.tdi.texas.gov/bulletins/2012/cc16.html): 

141

Contract law in the United 
only a party to a contract, or one of 

ives, has legal standing to 

Carrier’s attorneys and claim adjusters are legal 

Because they are licensed and are 

them, they are legally allowed to do 

that have been hired 
are allowed to legally represent 

Contractors are not licensed to represent 
anyone.  A consumer may not hire an unlicensed 
representative to represent them in negotiations 

Commissioner of Insurance was sent out Jun 26, 

 

141 

only a party to a contract, or one of  

them, they are legally allowed to do 

that have been hired 

http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html
http://www.tdi.texas.gov/bulletins/2012/cc16.html


142 
 

 
© Copyright March 18, 2016 by Steve Patrick - All Rights Reserved 

 

It has come to the attention of the Department of Insurance that a number of contractors, roofing 
companies, and other individuals and entities not licensed by the department have been advertising or 
performing acts that would require them to hold a public insurance adjuster license. Additionally, the 
department has learned that the tactics used by these unlicensed individuals include visiting 
neighborhoods and areas of the state where languages other than English are commonly spoken. These 
unlicensed individuals often prey on unknowing consumers by promising to 'work' insurance claims to 
achieve a higher settlement. 

All agents, adjusters, and insurers should be mindful that, pursuant to the Insurance Code Chapter 4102: 
1. A person who, for direct, indirect, or any other compensation, acts on behalf of an insured to 
negotiate or effect the settlement of an insurance claim is performing the acts of a public insurance 
adjuster. 
2. A person who advertises, solicits business, or holds himself or herself out to the public as an adjuster 
of claims for loss or damage under any policy of insurance covering real or personal property is also 
performing the acts of a public insurance adjuster. 

With limited exceptions, a person performing the acts of a public insurance adjuster or holding himself or 
herself out as a public insurance adjuster in this state must be licensed under the Insurance Code 
Chapter 4102. Additionally, insurers cannot utilize roofers as de facto public insurance adjusters nor 
provide commissions to them in the form of direct or indirect payments or rebates that are in excess of 
amounts owed under the policy. 

The department takes seriously the harm unlicensed individuals and entities can cause on the 
marketplace when they prey on unsuspecting consumers and the industry. I urge insurers, agents, 
adjusters, and consumers to help call attention to and halt attempts by unlicensed persons to negotiate 
insurance claims, and I encourage everyone to report these practices to the department and the TDI 
Fraud Unit (1-800-252-3439 - Report Fraud). 

The Insurance Code provides for both civil and criminal penalties for violating this licensing requirement. 
The department will refer unlicensed persons performing the acts of a public insurance adjuster to the 
Texas Attorney General, pursue all remedies available under the Insurance Code, and highlight these 
practices to the Legislature so that it may consider further steps to regulate these persons and activities. 

Eleanor Kitzman 
Commissioner of Insurance 

The Texas Insurance Code, title 13, Regulation of Professionals, Subtitle C, Chapter 4102, Subchapter 
A states:  

Sec. 4102.001.  DEFINITIONS.  In this chapter: 

(1)  "License holder" means a person licensed under this chapter as a public insurance adjuster. 

(2)  "Person" includes an individual, firm, company, association, organization, partnership, limited 

liability company, or corporation. 

(3)  "Public insurance adjuster" means: 
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 (A)  a person who, for direct, indirect, or any other compensation: 

  (i)  acts on behalf of an insured in negotiating for or effecting the settlement of a claim or 

claims for loss or damage under any policy of insurance covering real or personal property; or 

  (ii)  on behalf of any other public insurance adjuster, investigates, settles, or adjusts or 

advises or assists an insured with a claim or claims for loss or damage under any policy of insurance 

covering real or personal property; or 

 (B)  a person who advertises, solicits business, or holds himself or herself out to the public as an 

adjuster of claims for loss or damage under any policy of insurance covering real or personal property. 

Sec. 4102.158.  CONFLICTS OF INTEREST PROHIBITED.  (a)  A license holder may not: 

(1)  participate directly or indirectly in the reconstruction, repair, or restoration of damaged property 

that is the subject of a claim adjusted by the license holder; or 

(2)  engage in any other activities that may reasonably be construed as presenting a conflict of interest, 

including soliciting or accepting any remuneration from, having a financial interest in, or deriving any 

direct or indirect financial benefit from, any salvage firm, repair firm, construction firm, or other firm 

that obtains business in connection with any claim the license holder has a contract or agreement to 

adjust. 

Sec. 4102.163.  CERTAIN ROOFING-RELATED BUSINESS PROHIBITED.  (a) A roofing contractor may not 

act as a public adjuster or advertise to adjust claims for any property for which the contractor is 

providing or may provide roofing services, regardless of whether the contractor holds a license under 

this chapter. 

(b)  The commissioner shall adopt rules necessary to implement and enforce this section. 

Added by Acts 2013, 83rd Leg., R.S., Ch. 903 (H.B. 1183), Sec. 2, eff. September 1, 2013. 

Sec. 4102.204.  ADMINISTRATIVE PENALTY.  The commissioner, in lieu of suspending or revoking a 

license for a violation of this chapter or a rule adopted under this chapter, may impose on a license 

holder an administrative penalty in an amount not to exceed $2,000 per violation if the commissioner 

determines that that action better serves the purposes of this chapter. 

Added by Acts 2005, 79th Leg., Ch. 728 (H.B. 2018), Sec. 11.082(a), eff. September 1, 2005. 

Sec. 4102.206.  CRIMINAL PENALTY; SANCTIONS.  (a)  A person commits an offense if the person 

violates this chapter.  An offense under this subsection is a Class B misdemeanor. 

(b)  If conduct that constitutes an offense under Subsection (a) also constitutes an offense under any 

other law, the person committing the offense may be prosecuted under this section or the other law. 

(c)  In addition to the criminal penalties imposed under Subsection (a), a person in violation of this 

chapter is subject to the sanctions provided by Sections 541.108-541.110, as if the person had violated 

an order under those sections. 
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I have spoken with a great many contractors, while 
educating them, regarding these laws and they 
tend to get very upset during the conversation.  
Many are truly concerned where this leaves 
vulnerable consumers when they find themselves 
dealing with the unreasonable, uncooperative and 
especially unscrupulous carrier.  They yell foul and 
(correctly) state that this could leave an 
uneducated consumer at the mercy of a claims 
adjuster who negotiates claims like this every day.  
They assert that it is like leading a lamb to 
slaughter, because the playingfield is so un-level 
when a consumer negotiates with a trained claims 
adjuster.   

They have a valid point if the consumer is in fact 
dealing with an unreasonable, uncooperative or 
unscrupulous claims department.  Regardless, you 
simply cannot break the law because something 
may or may not be unjust.  Yes, I know a great 
many contractors who (illegally) negotiate with 
claims adjusters all day, every day.  Nonetheless, 
the majority of the traveling public speed every day 
as well.  It is still illegal, and you may not get caught 
today, but some day you will be caught and 
ticketed.  The difference being, unauthorized 
practice of public adjusting is a class ‘B’ 
misdemeanor.  

The Texas Penal Code, Title 
3, Chapter 12, Subchapter 
B, Section 12.22 states: 
An individual adjudged 

guilty of a Class B 
misdemeanor shall be punished by: 
(1)  a fine not to exceed $2,000; 
(2)  confinement in jail for a term not to exceed 
180 days;  or 
(3)  both such fine and confinement. 

Source: 
www.statutes.legis.state.tx.us/docs/PE/htm/PE.12.
htm 

Per violation!  That means that if you’ve 
negotiated with an adjuster this week three times 
with three different clients, then you can be 
charged with three separate Class B 
misdemeanors.  The penalty is other states are 
similar. 

Texas is considering increasing the penalty to a 
Class A misdemeanor (1 year imprisonment, a 
$4,000 fine or both).  California has increased its 
civil fines for acting as an unlicensed public 
adjuster up from up to $5,000 per violation to up 
to $10,000 per violation – that per offence!  If the 
violation is held to be willful, the fine increases to 
up to $25,000 per violation.  Florida’s “Insurance 
Adjusters Law” contains even stiffer criminal 
penalty provisions than California’s Public 
Insurance Adjusters Act.  Under the Florida 
Insurance Adjusters Law, any person who acts as a 
public adjuster or holds himself out to be a public 
adjuster without being licensed by the state’s 
insurance department commits a 3rd Degree 
Felony.  Such a felony is punishable by a term of 
imprisonment not to exceed 5 years (that is, if the 
individual is not a repeat offender) and a fine of 
either $5,000 per violation or double the amount 

http://www.statutes.legis.state.tx.us/docs/PE/htm/PE.12
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gained from the offense, whichever is greater.  
Finally, a civil penalty of up the $5,000 for each 
violation may be imposed under the Insurance 
Adjusters Law.  Florida has arrested, tried and 
sentenced contractors to felonies under this law.  
These contractors will be felons for life even after 
they get out of prison – they are NOT kidding 
around! 

Practicing Law Without a License.  It gets even 
worse for the contractor who negotiates with a 
claims adjuster on their client’s behalf.  Technically, 
representing an individual in a legal negotiation can 
be interpreted as practicing law without a license 
as well, if a prosecutor elects to bring this 
additional charge.  TEXAS STATUTES AND CODES. 
GOVERNMENT CODE, TITLE 2,  SUBTITLE G. CHAPTER 
81. SUBCHAPTER G. UNAUTHORIZED PRACTICE OF 
LAW § 81.101 states: 

The “practice of law,” as used in this chapter, includes 1. Providing legal representation.  The law 
defines “Legal representation” as: … acting as an advocate in governmental adjudicative proceedings 
in a court or administrative agency to determine the specific rights or obligations of one or more 
persons.  
  

The law may consider a contractor as advocating 
for their client if they are simply attempting to 
assert the obligation of their carrier to pay them a 
certain amount of money.  Smart contractors will 
never risk incarceration to negotiate for their 
clients. 

What About the Fact That Carriers Encourage 
Contractors to Negotiate on Their Behalf?  It is not 
clear whether a claims adjuster negotiating with an 
unlicensed person is a criminal act or not.  
Regardless, what is clear though, is that a claims 

adjuster has a 
fiduciary duty 
to not disclose 
their insured’s 
private 
personal 
financial 
information to 

anyone without their clients, express, written 
permission to do so.  A claims adjuster can get in a 
lot of trouble for doing that.   

Power of Attorney.  What if a contractor gets their 
client to sign a power of attorney?  Astute 
contractors ask this question quite a bit.  A 
contractor who gets their client to sign a power of 
attorney supposedly has circumvented the express 
intent of legislatively enacted PA laws against 
unlicensed representation.  
You may wish to risk arrest 
if you’d like, but there is 
another solution that does 
not risk jail time.   

What CAN you do legally?  According to TDI 
technical Bulletin B-0060-05, contractors may do 
the following:  “Chapter 4102 does not prohibit 
contractors from providing estimates or discussing 
those estimates and other technical information 
with an insurer or its adjuster.”   

In other words, “Here is the property damage that I 
found, this is the method of repair that I am 
recommending based upon the damage, this is the 
price I’m charging to repair/replace it.  Do you have 
any questions regarding my scope of work or any 
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Let’s say that an experienced PA is able to 
negotiate a residential claims settlement 
$5,000 higher than the carrier’s most 
recent offer to settle, and takes only 2 
hours to do it.  That’s $300 – a 
BARGAIN!  Even if they charged 10% of 
the increased settlement amount, $500 – that’s a 
bargain as well.  And the contractor isn’t risking 

running afoul of the law and endangering their 
freedom with jail time.  Now that’s a win-win 

situation for everyone. 

Many contractors are considering becoming 
PA’s themselves.  Two things to consider in 

Texas (other states have similar laws): 

 

1. Sec. 4102.158.  CONFLICTS OF INTEREST PROHIBITED.  (a)  A license holder (PA) may not: 
(1)  participate directly or indirectly in the reconstruction, repair, or restoration of damaged 
property that is the subject of a claim adjusted by the license holder; or 
(2)  engage in any other activities that may reasonably be construed as presenting a conflict of 
interest, including soliciting or accepting any remuneration from, or having a financial interest 
in, any salvage firm, repair firm, or other firm that obtains business in connection with any 
claim the license holder has a contract or agreement to adjust. 

 

In other words, you can act as a Public Adjuster OR 
a as a Contractor on any given loss, but not both on 
the same loss.  This is the primary reason for 
contractors considering getting their license.  
Again, your hands are tied.   

Your options, as I see it, are:  
1.  You can risk it and try to dance with the devil, 

and hope that you don’t cross the line and get 
burned (arrested and prosecuted),   

2. Hire a PA, someone recognized by the law, to 
negotiate with the claims adjuster, or 

3. Assume that your client is going to appraisal 
anyway, and let the adjuster perform the re-
inspection without anyone there to represent 
the consumer.   

You always have appraisal to fall back on, but many 
times PA’s have been able to get good results by 
reasoning with adjusters at the re-inspection. 
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Allstate: The first and third columns indicate what 
percentage of your roof coverage (for wind and hail 
losses) diminishes as your roof ages.  The second 
column indicates the penalty you incur, in 
diminished roof coverage, for purchasing an 
Allstate homeowner’s insurance policy - based 
upon the age of your roof.  The last column 
indicates what you’ll have in pocket after paying 
your contractor your contribution – the deductible 
($2,000).  The last column does not take into 
consideration roof depreciation, which varies with 
age and wear & tear, which can easily be a few 
thousand dollars unless your roof is new.  The vast 
majority of homeowners will recover roof 
depreciation, but m\not until the 
roof has been fully replaced. 

At fifteen years old (half the life 
expectancy for a 30 laminate 
comp roof) most roofs are still in 
very good shape, especially if 
they’re ventilated correctly.  
Here’s what your client can 
expect from your Allstate claim with the new RSPS: 
Roof replacement cost: $10,000 minus RSPS 
penalty $4,500 minus deductible $2,000 = $3,500 
for your roof.  This does not even take into account 
depreciation.  With a 15 years old roof, they will 
depreciate the entire $3,500 and you get nothing 
up front.  To be fair, once you’ve shelled out 
$10,000 cash to replace your roof, you will get the 
$3,500 depreciation being held back unless your 
one of the unlucky souls that have an ACV policy – 
pretty rare.  For the unlucky homeowners who 
have an older roof, 25+ years old (roughly 20% 
nationally), here’s what you can expect: Roof 

replacement cost: $10,000 minus RSPS penalty 
$7,500 minus deductible $2,000 = $500 for your 
roof.  A 25 year old roof will be depreciated down 
to $0 (RSPS penalty and recoverable depreciation), 
so you obviously will get nothing up front.   

Farmers: They do a graduated scale based upon 
the life expectancy of the roof.  If you have a 20 or 
25 3-tab or a 30 year laminate, then the diminished 
coverage for hail and wind claims decreases by 
3.3% per year (compared to 3% per year for 
Allstate).  If you have a shingle with a life 
expectancy greater than 30 years, the diminished 
coverage decreases by 2% per year.  So the 

cheaper roofs get a greater 
penalty and the more expensive 
roofs get a smaller penalty.    

IT GETS WORSE – MUCH WORSE:  
If you don’t have access to 
$10,000 to replace your roof and 
can’t (choose not to) borrow this 
much, things are about to get 
worse for you - much worse.  You 

say “Fine, I don’t have ten grand just lying around 
anyway, so I’ll just leave the roof like it is.  It isn’t 
leaking yet anyway and I’ll simply change to a 
different insurance carrier that isn’t going to stick it 
to me.”  No you will not - no insurance carrier will 
insure your house with a totaled roof on it until it is 
replaced - so they’re stuck with their carrier, like it 
or not.  The carrier will send you a letter stating 
that they will cancel your coverage within a month 
or two if you do not replace your roof.  To be fair, 
all carriers do this when there is significant damage 
to a building, like a totaled roof.   
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appointments and will respond if enough people 
complain.  Never purchase a property policy that 

has RSPS as a part of it – ever!  
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Chapter C5 - CONTRACTOR CONSULTING AND 
TRAINING EVENTS 
We also do fee estimates and other consulting for 
contractors as well.  We train contractors how 
adjusters think, what motivates them, what they 
have the authority to do (and what they don’t), and 
how to maximize the results that they get when 
dealing with an adjuster.  We also teach 
contractors and their representatives 
how to steer clear of the state public 
adjusting laws that can ensnare them 
and potentially land them in jail.  
Again, in Texas, the state insurance 
commissioner has threatened arrest 
whenever an individual (who is not a 
policyholder) attempts to represent a policyholder 
by negotiating or settle a claim without a Public 
Adjusting (or Law) license.  The TDI issued another 
bulletin about this May 2014 – they are serious! 

Several other states are actually arresting 
contractors already.  Public Adjusting without a 
license is a crime in most states – a Class A 
Misdemeanor in Texas  punishable by up to 12 
months in jail, up to a $10,000 fine, or both – per 
incident!  It is a 3rd degree felony in Florida! 

It is imperative that you, as a contractor, know 
what the law says and where the line is so that you 
do not step over it.  They are already arresting 
contractors in California, Minnesota, and Florida 
for this - and in Florida it is a felony!  There are 
only three very specific things that a contractor can 
do when visiting with a client’s adjuster and three 
things only.  Claims adjusters are not limited to 

those three things and may ask you to 
step over the line, but YOU ARE 
limited!  You’d sure better know what 
those three things are.   

We periodically do training events for 
contractors in different cities 

throughout the US regarding how to overcome 
unreasonable and Uncooperative claims adjusters 
and other subjects as well.  If you are interested in 
us coming to your city to put on a free training 
event, contact our administrator and let us  know:  
Debbie@LPLossConsulting.com   

So contact us and set up a time for us to come and 
visit with you and your company’s representatives.  
We can teach you where the line is so that you 
don’t become a victim to your ignorance of the 
law.  Remember the old adage - ignorance of the 
law is no excuse.   
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